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G>iirt of Appeals of the District of G)lmnbia 


No. 4882. I 

I 

District of Columbia, a Municipal Corporation, Ajppellant, 

vs. 

The American Oil Company, a Corporation. 


a Supreme Court of the District of Columbia!. 

At Law. 

No. 75397. I 

District of Columbia, a Municipal Corporation, jPlaintiff, 

vs. 

The American Oil Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court ofj the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Amended Declaration. j 

Filed July 23, 1928. 

I 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 75397. 

District of Columbia, a Municipal Corporation, Plaintiff, 

vs. 

The American Oil Company, a Corporation, Defendant. 

New comes the plaintiff, and with the leave of the Court 
first had and obtained, amends its declaration herein so as 
to read as follows: i 
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DISTRICT OF COLUMBIA VS. 


1. The plaintiff, the District of Columbia, a municipal 
corporation, sues the defendant, the American Oil Com¬ 
pany, a corporation organized under the laws of the State 
of Man,-land for money payable by the defendant to the 
plaintiff for that the said defendant, at the times and in 
the amounts set out in the bill of particulars attached 
hereto, was required by, and it became and was the duty 
of the defendant under the provisions of the Act of April 
23, 1924, (43 Stat. 106), Section 1 of which provides: 

“Sec. 1. That a tax of 2 cents per gallon on all motor- 
vehicle fuels within the District of Columbia, sold or other¬ 
wise disposed of by an importer, or used by him in a mo¬ 
tor-vehicle operated for hire or for commercial purposes, 
shall be levied, collected, and paid in the manner herein¬ 
after provided. The proceeds of the tax, except as pro¬ 
vided in section 10, shall be paid into the Treasury of the 
United States entirelv to the credit of the District of Co- 
lumbia and shall be available for appropriation by the 
Congress exclusively for road and street improvement and 
repair”, 

to pay to the District of Columbia a tax of two cents per 
gallon on all the motor-vehicle fuel imported and 
2 sold, or otherwise disposed of by the defendant in 
the District of Columbia for use in motor-vehicles 
operated, or intended to be operated, in whole or in part 
upon any of the public highways of the District of Colum¬ 
bia ; that the said defendant did import, and sell or other¬ 
wise dispose of in the District of Columbia, motor-vehicle 
fuel for the use afoi^esaid in the amounts and at the times 
set out in the bill of particulars hereto attached, and be¬ 
came and is indebted to the plaintiff on account of the im¬ 
portation, and sale, or disposal otherwise, of such motor- 
vehicle fuel for the month of January 1928, $1,861.84; for 
the month of February 1928, $l,964.i0; for the month of 
March 1928, $2,367.68; total $6,193.62, as in the said bill of 
particulars set forth; but the said defendant wholly neg¬ 
lecting and disregarding its duty in the premises, under 
the said statute, has refused to pay the tax upon such im¬ 
portations and sales, or any part thereof, although often 
requested so to do, whereby a cause of action hath accrued 
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to the plaintiff against fae defendant for the said sums of 
money. 

AVherefore the plaintiff claims the sum of $6,19^-62, with 
interest at six per cent on $1,861.84 from the first day 
of March 1928; on $1,964.10 with interest at six;per cent 
from the first day of April 1928, and on $2,367.68 from 
the first day of May 1928, besides costs of suit. 

W. W. BEIDE, ! 

F. H. S., 

F. H. STEPHENS, 
Attorneys for Plaintiff. 

3 American Oil Company, South Washington, ^^irginia. 

For Mouth of January, 1928. 

To tax of 2^ on 983,184 gallons of 


gasoline .$19,663.68 

Amount paid May 1, 1928. 17,801.84 


$1,861.84 


1,964.10 

To tax of 2^' on 1,107,060 gallons of i 

gasoline .$22,141.20 

Amount paid May 1, 1928. 19,773.52 


Balance due. 

For Month of February, 1928. 

To tax of 2i on 971,229 gallons of 

gasoline .$19,424.58 

Amount paid May 1, 1928. 17,460.48 

Balance due . 

For Month of Mai’ch, 1928. 


Balance due . 

Total balance due . 

Pleas. 

Filed July 5, 1928. 

* * * ♦ * * i * 

1 

1. Comes now The American Oil Company, ai corpora¬ 
tion, defendant in the above-entitled cause, by its attorneys, 


! 2,367.68 

r 

k6,193.62 
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DISTKICT OF COLUMBIA VS. 


and, for plea lo the first count of the Declaration in said 
cause filed, says that the plaintiff its action ought not to 
have or maintain, because the said defendant says 

4 that the motor-vehicle fuel upon which it is sought 
in this action to recover a tax, was, by the said de¬ 
fendant, sold to the Treasury Department of the United 
States Government, and that said motor-vehicle fuel was 
so sold to the Treasury Department in accordance with the 
terms of a contract, a copy of which is attached hereto 
marked “Defendant’s Exhibit A,” and prayed to be taken 
as a part hereof as fully as though incorporated herein, 
and was, by the Treasury Department of the United States 
Government, through the General Supply Committee, which 
was then and there a branch or bureau thereof, distributed 
to, and used by, the Executive Departments of the United 
States in 'Washington, District of Columbia, the District of 
Columbia and the United States Naval Observatory in 
Washington, District of Columbia, as shown on the Sched¬ 
ules of Delivery filed herewith as a Bill of Particulars; that 
said contract was entered into pursuant to a bid made by 
the defendant upon the basis of certain specifications, of 
which said specifications a copy is hereto attached marked 
“Defendant’s Exhibit B”; that, at the request of the said 
Treasury Department the said defendant did not include 
said tax, in whole or in part in the price of the motor- 
vehicle fuel so sold to the United States, never assumed the 
payment thereof, and did not collect said tax, or any part 
thereof from said Treasury Department, said General Sup¬ 
ply Committee, said District of Columbia, said Naval Ob¬ 
servatory, or from any other person, firm, corporation or 
Governmental department, branch, bureau, division or 
agency whatsoever; and the said defendant says that under 
the Constitution of the United States and the laws thereon 
based and a proper consti'uction of the Act of April 23, 
1924, mentioned in said Declaration, the said defendant is 
not liable for the moneys sued for, or any part thereof. 

2. And for further plea to the first count of said 

5 Declaration, the said defendant says that the plain¬ 
tiff its action ought not to have or maintain, because 

the said defendant says that, of the motor-vehicle fuel upon 
which it is sought in this action to recover a tax, one hun¬ 
dred forty-four thousand ten (144,010) gallons were sold 
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to the United States C;;veriiinent by the said defendant, 
and one hundred sixty-five thousand, six hundred I seventy- 
one (165,671) gallons were sold to the District of (polumbia 
Government by the said defendant: that said gasoline was 
so sold in accordance with the terms of a contract, a copy 
of which is hereto attached marked “ Defendant’d Exhibit 
A”, which said contract was entered into pursuant to a 
bid made by the defendant upon the basis of certain specifi¬ 
cations, of which said specifications a copy is hereto at¬ 
tached marked “Defendant’s Exhibit B”; that at the re¬ 
quest of the said vendees, the said defendant did not in¬ 
clude said tax, in whole or in part in the price of t)ae motor- 
vehicle fuel so sold, and never assumed the Ipayment 
thereof, and did not collect said tax, or any part thereof, 
from the United States, the District of Columbia^ or from 
any department, branch, bureau, division or agency what¬ 
soever of said United States or said District of Columbia; 
and the said defendant savs that under the Constitution of 

•- I 

the United States and the laws thereon based and I a proper 
construction of the Act of April 23, 1924, mentioned in said 
Declaration, the said defendant is not liable for the moneys 
sued for, or any part thereof. 

3. And for further plea to the first count of said! Declara¬ 
tion, the said defendant says that the plaintitf its action 
ought not to have or maintain, because the said de- 
6 fendant says that the motor-vehicle fuel upon which 
it is sought in this action to recover a tai^i, was, by 
the said defendant, sold to the Treasury Department of the 
United States Government; that the procedure ijn regard 
to said sales was as follows: the General Supply; Commit¬ 
tee, which was then and there a branch or bureau of the 
Treasury Department of the United States, sent out speci¬ 
fications for its requirements of gasoline, which said speci¬ 
fications were given to various persons, firms and corpora¬ 
tions, including the defendant, which was then and there a 
corporation organized and existing under and by!virtue of 
the laws of the State of Maryland, and having its | principal 
office in said State of Maryland; and thereafteri the said 
defendant made a bid to furnish gasoline in a^ordance 
with said specifications, which said bid was sign^ by the 
defendant, by its proper officers, in said City of i^altimore, 
State of Maryland, and sent by the defendant from said 


// 
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City of Baltimore to the said Geu; '.al Supply Committee in 
the District of Columbia; and thereafter, said bid was ac¬ 
cepted by said General Supply Committee, and thereafter, 
a contract was entered into, in accordance with said bid and 
acceptance, between the defendant and the United States, 
of which contract a copy is attached hereto, said contract 
being signed by the defendant in said City of Baltimore; 
and thereafter said motor-vehicle fuel was furnished and 
delivered by the said defendant, under said contract, to 
various United States Governmental agencies in the Dis¬ 
trict of Columbia, and to various agencies of the District 
of Columbia, in accordance with orders received bv the 
defendant from time to time; at the time of the submission 
of said specifications to the said defendant, at the time of 
the making of said bid by the defendant, at the time of the 
acceptance of said bid by said General Supply Com- 
7 mittee, and at the time of the entering into of said 
contract, said motor-vehicle fuel was not, nor was 
any part thereof in said District, but, was, thereafter, by 
the defendant, brought into said District from time to time, 
in tank wagons, from the bulk plant of the defendant in 
Alexandria, in the State of Virginia, and delivered in ac¬ 
cordance with said orders, as above set forth. 

4. And for further plea to the first count of said Declara¬ 
tion, the said defendant says that the plaintiff its action 
ought not to have or maintain, because the said defendant 
says that of the motor-vehicle fuel upon which it is sought 
in this action to recover a tax, one hundred fortv-four thou- 
sand ten (ll4,010) gallons were, by the said defendant, sold 
to the Treasury Department of the United States Govern¬ 
ment and one hundred sixty-five thousand, six hundred 
seventy-one (165,671) gallons were, by the said defendant, 
sold to the District of Columbia; that the procedure in re¬ 
gard to said sales was as follows: the General Supply Com¬ 
mittee, which was then and there a branch or bureau of the 
Treasury Department of the United States, sent out speci¬ 
fications for its requirements of gasoline, which said specifi¬ 
cations were given to various persons, firms and corpora¬ 
tions, including the defendant, which was then and there 
a corporation organized and existing under and by virtue 
of the Laws of the State of Maryland, and having its prin- 



I 

I 

THE AMEKICAN OIL COMPANY. 7 

cipal office in said State of Maryland; and thereafter, the 
said defendant made a bid to fnrnish gasoline in adeordanoe 
with said specifications, which said bid was signdd by the 
defendant, by its proper officers, in said City of Baltimore, 
State of Maryland, and sent by the defendant from said 
City of Baltimore to the said General Supply Com- 

8 mittee in the District of Columbia; and thereafter 
said bid was accepted by said General Supply Com¬ 
mittee, and thereafter a contract was entered info, in ac¬ 
cordance with said bid and acceptance, between the defend¬ 
ant and the United States, of which contract a copy is at¬ 
tached hereto, said contract being signed by the defendant 
in said City of Baltimore; and thereafter said motor- 
vehicle fuel was furnished and delivered by the said defend¬ 
ant, under said contract, to various United States! Govern¬ 
mental agencies in the District of Columbia, and to various 
agencies of the District of Columbia, in accordance with 
orders received by the defendant from time to tinie; at the 
time of the submission of said specifications to the said 
defendant, at the time of the making of said bid by the 
defendant, at the time of the acceptance of said bid by said 
General Supply Committee, and at the time of the enter¬ 
ing into of said contract, said motor-vehicle fuel was not, 
nor was any part thereof in said District, but, was, there¬ 
after, by the defendant, brought into said District from 
time to time, in tank wagons, from the bulk plant of the 
defendant in Alexandria, in the State of Virginia] and de¬ 
livered in accordance with said orders, as above sjet forth. 

5. And for further plea to the first count of said iDeelara- 
tion, the said defendant says that the plaintiff its action 
ought not to have or maintain, because the said defendant 
says that if the said gasoline tax is a license tax on the 
dealers, then Section 10 of the Act of April 23, 1924 (43 
Stat. 106) providing for a rebate to “any person ydio pur¬ 
chases any motor-vehicle fuel in the District of (^olumbia 
to be used * * * for any other purpose other than 

use in a motor vehicle” makes the entire Act an ijmproper 
exercise of the taxing power, and Section 12 of the 

9 said Act is arbitrary, discriminating and unreason¬ 
able, and Section 14 of the said Act is arbithry, dis- 
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criminating and nnreasonabk', and tiie said Act is void and 
unconstitutional. 

KAKL F. STEIXl^IAXX, 
AETHUR G. LOGAX, 
SELIG C. BREZ, 

Attorneys for Defendant. 

10 Affidavit of Defense. 


# * # * # * 


City of B.\ltimoee, 

State of Maryland, ss: 

Jacob Blaustein, being on oath first duly sworn according 
to law, deposes and says that he is Vice-President of The 
American Oil Company, a corporation, defendant in the 
above-entitled cause; that he is authorized to make this affi¬ 
davit for and on behalf of said defendant, and that he does 
make this affidavit for and on its behalf; that the said de¬ 
fendant has a just and meritorious defense to the whole of 
the plaintiff’s claim lierein; that, of the motor-vehicle fuel 
upon which it is sought in this action to recover a tax, one 
hundred forty-four thousand ten (114,010) gallons were 
sold to the United States Government by the said defendant, 
and one hundred sixty-five thousand, six hundred seventy- 
one (165,671) gallons were sold to the District of Columbia 
Government by said defendant; that said gasoline was so 
sold in accordance with the terms of a contract, a copy of 
which is hereto attached marked “Defendant’s Exhibit 
A”, which said contract was entered into pursuant to a bid 
made by the defendant upon the basis of certain specifica¬ 
tions, of which said specifications a copy is hereto attached 
marked “Defendant’s Exhibit B”; that at the request of 
the said vendees, the said defendant did not include said 
tax, in whole or in part in the price of the motor-vehicle 
fuel so sold, and never assumed the payment thereof, and 
did not collect said tax, or any part thereof, from the United 
States, the District of Columbia, or from any department, 
branch, bureau, division or agency whatsoever of said 
United States or said District of Columbia; that the 
11 procedure in regard to said sales was as follows: the 
General Supply Committee, which was then and 
there a branch or bureau of the Treasury Department of 
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the United States, sent out specifications for its Ireqnirc- 
ments of gasoline, which said specifications were given to 
various persons, firms and corporations, including the de¬ 
fendant, which was then and there a corporation organized 
and existing under and by virtue of the Laws of the State 
of iNIaryland, and having its principal office in sa'id State 
of Maryland; and thereafter, the said defendant! made a 
bid to furnish gasoline in accordance with said Specifica¬ 
tions, which said bid was signed by the defendant, by its 
proper officers, in said City of Baltimore, State of Mary¬ 
land, and sent by the defendant from said City of Baltimore 
to the said General Supply Committee in the District of 
Columbia; and thereafter said bid was accepted! by said 
General Supply Committee, and thereafter a contract was 
entered into, in accordance with said bid and acbeptance, 
between the defendant and the United States, of which con¬ 
tract a copy is attached hereto, said contract beiiig signed 
by the defendant in said City of Baltimore: and thereafter 
said motor-vehicle fuel was furnished and delivered by the 
said defendant, under said contract, to various United 
States Governmental agencies in the District of (j^'olumbia, 
and to various agencies of the District of Columljia, in ac¬ 
cordance with orders received by the defendant from time 
to time; at the time of the submission of said specifications 
to tbe said defendant, at the time of the making of said 
bid by the defendant, at the time of the acceptance of said 
bid by said General Supply Committee, and ati the time 
of the entering into of said contract, said motbr-vehicle 
fuel was not, nor was any part thereof ini said Dis- 
12 trict, but, was, thereafter, by the defendant, brought 
into said District from time to time, in tank wagons, 
from the bulk plant of the defendant in Alexandria, in the 
State of Virginia, and delivered in accordance 'with said 
orders, as above set forth. | 

JACOB BLAUSTEIX. 


Subscribed and sworn to before me this 3rd dak- of Jnlv 
1928. ;■ 

AMELIA A. GARDNER, ; [sk.^l.] 

Notary J^ublic. 
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Bill of Particulars. 

Distribution of the Gasoline by General Supply Committee 
to Federal Government Agencies and Instrumentalities 
for January, February, and March, 1928. 



January. 

February. 

March. 

Department of Agriculture “Boat 




Curlin’’ . 

280 

375 

270 

Department of Agriculture Insee- 




tide Lab. 



100 

Department of Agriculture, 13th & 




B .. 

2,110 

2,170 

2,026 

Arch at Capitol... . 

688 

783 

880 

Arlington Farms . 

652 

910 

1,361 

Botanical Gardens . 

1,018 

1,024 

1,337 

Bureau of Chemistrv. 


250 

450 

U. S. Coast Survey “Boat John- 




son” . 



31 

Coast Geodetic Survey. 

• • • 

50 

250 

Institution for Deaf. 

245 

200 

380 

Department of Commerce. 

750 

600 

650 

IT. S. Filteration Plant. 

850 


410 

Bureau of Engraving and Printing 

2,616 

4,211 

5,637 

Engraving Reproduction Plant. . 

200 

200 

200 

Ensr. Wharf. 

469 

2,439 

1,851 

U. E. Engineers (Conduit Road). 

722 

410 

716 

Federal Board of Vocational Edu- 




cation. 

50 

50 

50 

Bureau of Fisheries. 

5 

50 


Freedman Hospital . 

250 

250 

500 

Fuel Yards . 

7,931 

10,188 

7,948 

General Accounting Office. 

506 

410 

500 

Government Hotels . 

304 

300 

300 

Interior Department Garage. 

820 

990 

1,117 

Interstate Commerce Commission 


100 

100 

Librarv of Congress. 

225 


200 

Marine Corps Garage. 

• • * 

♦ • ■ 

4,047 

IT. S. National Guard. 

• . . 

200 

• ♦ « 

National Training School for Boys 

240 

240 

240 

Naval Observatory . 

100 

200 

100 
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January. 

February. March. 

Naval Supply Division .... 

» • • 

160 


13 Pan American Union. 



i 250 

Bureau of Plant Industry. . 

100 

• » • 

i 100 

Government Printing Office. 

1,884 

2,380 

2,721 

Public Buildings and Parks. 

5,013 

5,925 

7,479 

Senate Office Building. 



40 

St. Elizabeth Hospital. 

2,000 

2,000 

2,000 

Soldiers’ Home . 

1,532 

1,226 

2,026 

Bureau of Standards. 


1,000 

1,000 

Treasury Department Garage. . . . 


7,281 

9,138 

Treasury Department Garage. . . 

6,718 

923 


Veterans ’ Bureau . 

410 

• * *1 


Veterans ’ Hospital . 



500 

War Department Supply Division 


15 

• • • 

Weather Bureau . 

100 

200 

100 

Zoological Park . 

300 

* * *1 

306 


39,089 

47,710 

57,211 

Januarv . 

Februarv . 

March . 


. 1 

39,089 

47,710 

57,211 


Total . i. 144,010 

Distribution of the Gasoline by General Supply Committee 
to District of Columbia Government for January, Feb¬ 
ruary, and March, 1928. 


District of Columbia Coroner.... 

January. 

February. 

i 

. .1 > 

Man'll. 

100 

District Training School. 

• . . 

583 


Dog Pound . 

100 

100 

100 

District of Columbia Fire Depart¬ 
ment . 

4,316 

3,335 

3,495 

Gallanger Municipal Hospital. . . . 

885 


350 

Garbage Refuse Division. 

500 

815 

730 

Harbor Police . 


200 

200 

Health Department Stables. 

100 

100 

300 

Highway Department . 

. . . 

1,243 


Home for Aged. 

700 

613 

1 

I 

j 

1 

i 

i 

500 
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January. 

Fc‘V>ruary. 

Mar-li. 

Industrial School . 

85 



Industrial Home School. 

District Jail .. 

105 

466 

200 

Municipal Garage . 

2,523 

2,000 

3,023 

14 Police Department . 

6,932 

7,204 

7,404 

District of Columbia Prop- 




ertv Yards .:. 

8,609 

7,042 

10,517 

Public Library .. . ;. 

225 

175 

260 

District of Columbia Reformatory 

800 

700 

Fire Department Repair Shop. . . . 

755 

665 

505 

District of Columbia Repair Shop 

712 

717 

800 

Sewer Division .. . ;. 

5,747 

4,266 

6,934 

Street Cleaning Stables. 

13,602 

15,244 

18,538 

Surface Division . 

1,243 

» • . 


Trees and Parking,. 

1,100 

775 

1,050 

Tuberculosis Hospital . 

100 


• • 

Water Department . 

District of Columbia Workhouse, 

4,474 

3,152 

4,489 

Ocquitan .. 

District of Columbia Workhouse, 


618 

1,168 

Lorton . 

1,100 

282 

. . . 


53,913 

50,495 

61,263 

Januarv . 

February . .. 



53,913 

50,495 

61,263 

March . 




Total. 165,671 


Federal Total . 144,010 

District Total . 165,671 


Total taken by General Supply Committee 309,681 
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15 Defexuaxt’s Exhibit A. 

Standard Form No. 32. Approved by the President June 

10, 1927. * ! 

1 

Contract No. Tgs-1392. I 

Standard Government Form of Contract.! 

I 

(Supplies.) 

I 

Filed Jul. 5, 1928. I 

(Department:) Treasury Department; (Contractor:) The 

American Oil Co. 

Coni fact for Items in General Schedule of Supplies, Period 

January 1 to March 31, 1928. I 

Amounf, Plstimated, $37,500.00; Place, Washington,' District 

of Columbia. | 

16 Contract for Supplies. 

! 

This contract, entered into this 14th day of January, 
1928, by the United States of America, hereinafter called 
the Government, represented by the contracting officer exe¬ 
cuting this contract, and The American Oil Co., a icorpora- 
lion organized and existing under the laws of the I State of 

Maryland, a partnership consisting of-, an iijidividual 

trading as -, of the city of Baltimore, in the State of 

(Maryland, hereinafter called the contractor, witnesjseth that 
the parties hereto do mutually agree as follows: | 

Article 1. Scope of This Contract .—The contractor shall 
furnish and deliver in accordance with the awards on certain 
items in Class 8, as contained on the pages hereto attached, 
for the consideration stated, in strict accordance wdth the 
specifications, schedules and drawings, all of which are 
made a part hereof and designated as follows: Foiirth Sup¬ 
plement of Awards to Class 8 attached. 

Deliveries shall be made as follows: As stated on the 
items. 
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Article 2. Changes .—Where the supplies to be fur- 
17 nished are to be specially manufactured in accord¬ 
ance with Government drawings and specifications, 
the contracting officer may at any time, by a written order, 
and without notice to the sureties, make changes in the 
drawings or specifications, except Government Master 
Specifications. Changes as to shipment and packing of all 
supplies may also be made as above provided. If such 
changes cause an increase or decrease in the amount due 
under this contract, or in the time required for its perform¬ 
ance, an equitable adjustment shall be made and the con¬ 
tract shall be modified in writing accordingly. No change 
involving an estimated increase or decrease of more than 
Five Hundred Dollars shall be ordered unless approved in 
writing by the head of the department or chief of bureau. 
Any claim for adjustment under this article must be as¬ 
serted within ten days from the date the change is ordered 
unless the contracting officer shall for proper cause extend 
such time, and if the parties can not agree upon the ad¬ 
justment the dispute shall be determined as provided in 
Article 12 hereof. But nothing provided in this article 
shall excuse the contractor from proceeding with the con¬ 
tract as changed. 

Article 3. Extras .—Except as otherwise herein provided, 
no charge for extras will be allowed unless the same have 
been ordered in writing by the contracting officer and the 
price stated in such order. 

Article 4. Inspection. — {a) All material and workman¬ 
ship shall be subject to inspection and test at all times and 
places and, when practicable, during manufacture. The 
Government shall have the right to reject articles which 
contain defective material or workmanship. Rejected ar¬ 
ticles shall be removed by and at the expense of the con¬ 
tractor promptly after notification of rejection. 

{h) If inspection and test, whether preliminary or final, 
is made on the premises of the contractor or subcontractor, 
the contractor shall furnish, without additional charge, all 
reasonable facilities and assistance for the safe and con¬ 
venient inspections and tests required by the inspectors in 
the performance of their duty. All inspections and tests 
by the Government shall be performed in such a manner 
as not to unduly delay the work. Special and performance 



THE AMEEICA^^ OIL COMPANY. 


15 


I 

tests shall be as described in the specifications. The Gov¬ 
ernment reserves the right to charge to the contractor any 
additional cost of inspection and test when articles 4re not 
ready at the time inspection is requested by the contjractor. 

{(•) Final inspection and acceptance of materials and 
finished articles will be made after delivery, unless! other¬ 
wise stated. If final inspection is made at a point other 
than the premises of the contractor or a subcontractor, it 
shall be at the expense of the Government except for the 
value of samples used in case of rejection. Final inspec¬ 
tion shall be conclusive except as regards latent defects, 
fraud, or such gross mistakes as amount to fraud. Final 
inspection and acceptance or rejection of the materials or 
supplies shall be made as promptly as practicable, but 
failure to inspect and accept or reject materials or sup¬ 
plies shall not impose liability on the Government for 
such materials or supplies as are not in accordance ^ith the 
specifications. In the event public necessity requires the 
use of materials or supplies not conforming to thq speci¬ 
fications, payment therefor shall be made at a prdper re¬ 
duction in price. 

Article 5. Delays — Damages .—If the contractor irefuses 
or fails to make deliveries of the materials or Supplies 
within the time specified in Article 1, or any extension 
thereof, the Government may terminate the right of the 
contractor to proceed with deliveries or such part dr parts 
thereof as to which there has been delay. In such event, 
the Government may purchase similar materials ior sup¬ 
plies in the open market or secure the manufacture and de¬ 
livery of the materials and supplies by contract ojr other¬ 
wise, and the contractor and his sureties shall be liable to 
the Government for any excess cost occasioned the Gov¬ 
ernment thereby: Provided, That the contractor shall not 
be charged with any excess cost occasioned the Government 
by the purchase of materials or supplies in the open mar¬ 
ket or under other contracts when the delay of the contrac¬ 
tor in making deliveries is due to unforeseeable causes be¬ 
yond the control and without the fault or negligence of the 
contractor, including, but not restricted to, acts of God or 
of the public enemy, acts of the Government, fires, floods, 
epidemics, quarantine restrictions, strikes, freight em¬ 
bargoes, and unusually severe weather but not including 
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delays caused bj* subcontractors: Provided further, That 
the contractor shall within ten da vs from the be^innins,- of 
anv such delav notify the contracting,- officer in writine,’ of 
the causes of delay, who shall ascertain the facts and ex¬ 
tent of delay, and liis finding’s of facts thereon shall be 
final and conclusive on the parties hereto, subject only to 
appeal within thirty days by the contractor to the head of 
department concerned, whose decision on such appeal as 

to the facts of delav shall be final and conclusive on the 

% 

parties hereto. 

18 Article 6. Besponsihilify for supplies tendered .— 
The contractor shall be responsible for the articles 
or materials covered bv this contract until thev are de- 

4 4 

livered at the desiguated point, but the contractor shall 
bear all risk on rejected articles or materials after notice 
of rejection. 'Where final inspection is at point of origin 
but delivery by contractor is at some other point, the con¬ 
tractor’s responsibility shall continue until delivery is ac¬ 
complished. 

Article 7. Increase or decrease .—Unless otherwise spe¬ 
cified, any variation in the cpiantities herein called for, not 
exceeding 10 per cent, will be accepted as a compliance 
with the contract, when caused by conditions of loading, 
shipping, packing or allowances in manufacturing pro¬ 
cesses, and payments shall be adjusted accordingly. 

Article 8. Payine-nts .—The contractor shall be paid, up¬ 
on the submission of properly certified invoices or vouch¬ 
ers, the prices stipulated herein for articles delivered and 
accepted or services rendered, less deductions, if any, as 
herein provided. Unless otherwise specified, payments will 
be made on partial deliveries accepted by the Government 
when the amount due on such deliveries so warrants; or, 
when requested by the contractor, payments for accepted 
partial deliveries shall be made whenever such payments 
would equal or exceed either $1,000 or 50 per cent of the 
total amount of the contract. 

Article 9. Additional security .—Should the surety upon 
any bond that is furnished for the performance of this 
contract become unacceptable to the Government, the con¬ 
tractor must promptly furnish such additional security as 
may be required from time to time to protect the interests 
of the Government. 
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Article 10. Officials not to benefit. —No membcir of or 
delegate to Congress or resident commissioner shall be ad¬ 
mitted to any share or part of this contract or! to any 
benefit that may arise therefrom, but this provisibn shall 
not be construed to extend to this contract if niadb with a 
corporation for its general benefit. | 

Article 11. Covenant against contingent fees. —The con¬ 
tractor warrants that he has not employed any pbrson to 
solicit or secure this contract upon any agreement for a 
commission, percentage, brokerage, or contingent fee. 
Breach of this warranty shall give the Government the 
right to annul the contract, or, in its discretion, to deduct 
from the contract price or consideration the ahiount of 
such commission, percentage, brokerage, or co|ntingent 
fees. This warranty shall not apply to commissibns pay¬ 
able by contractors upon contracts or sales secured or made 
through bona fide established commercial or sellihg agen¬ 
cies maintained by the contractor for the purpose of se¬ 
curing business. | 

Article 12. Disputes. —Except as otherwise specifically 
provided in this contract, all disputes concerning ques¬ 
tions of fact arising under this contract shall be; decided 
by the contracting officer or his duly authorized rjepresen- 
tative, subject to written appeal by the contractojr within 
tliirty days to the head of the department concerned, whose 
decision shall be final and conclusive upon the parties 
hereto as to such questions of fact. In the meantime the 
contractor shall diligently proceed with performance. 

Article 13. Definitions. — {a) The term “head of depart¬ 
ment” as used herein shall mean the head of the Executive 
department or independent establishment involved or his 
assistant. 

{b) The term “contracting officer” as used heijein shall 
include his duly appointed successor or his duly authorized 
representative. ! 

Article 14. Alterations. —The following changes were 
made in this contract before it was signed by thie parties 
hereto: I 
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19 Ill witness' whereof, the parties hereto have exe¬ 
cuted this contract as of the day and year first above 

written. 

THE UNITED STATES OF AMERICA, 
By WM. F. SHURMANN, 

(Official title :) Acting Secretary of the Treasury. 

Two witnesses: 

V. A. MEYER. 

E. M. DENGLER. 

THE AMERICAN OIL COMPANY, 

Contractor, 

By DAUDE, 

First Vice-Pres. <& Gen’l Mgr., 

(Business address:) Baltimore, Md. 

I, L. E. Erskine, certify that I am the Secretary-Treas¬ 
urer of the corporation named as contractor herein; that 
J. Blaustein, who signed this contract on behalf of the con¬ 
tractor, was then First Vice-Pres. & Gen’l. Mgr. of said 
corporation; that said contract was duly signed for and in 
behalf of said corporation by authority of its governing 
bodv, and is within the scope of its corporate powers. 

L. E. ERSKINE, 

[Corporate Seal.] Secretary Treasurer. 

I herebv certifv that, to the best of mv knowledge and be- 

lief, based upon observation and inquiry,-, who 

signed this contract for the-, had authority to 

execute the same, and is the individual who signs similar 
contracts on behalf of this corporation with the public gen¬ 
erally. 

Contracting Officer. 

20 Directions for Preparation of Contract. 

1. This form or Standard Form No. 33 shall be used 
whenever a formal contract is entered into for the procure¬ 
ment of supplies and manufactured articles, whether stock 
or special, except coal, but their use will not be required in 
foreign countries. 
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2. There shall be no deviation from this Standard Con¬ 
tract Form, except as provided for in these instructions, 
without prior approval of the Director of the Biureau of 
the Budget obtained through the Interdepartmental Board 
of Contracts and Adjustments. Where interlijneations, 
deletions, additions, or other alterations are permitted, 
specific notations of the same shall be entered in the blank 
space follo^ving the article entitled “Alterations!” before 
signing. This article is not to be construed ag general 
authority to deviate from the standard form. Deletion of 
the descriptive matter not applicable in the preamble need 
not be noted in the article entitled “Alterations.’!’ 

3. The blank space of Article 1 is intended for the inser¬ 

tion of a statement of supplies to be furnished or wjork done, 
together with time and place of performance ajnd price, 
or for the enumeration of papers which contain the neces¬ 
sary data. I 

4. If it is deemed necessary to include an article on pat¬ 

ents, the Invitation to Bidders shall so state anc^ the fol¬ 
lowing article be used: | 

Article — Patents.—The contractor shall hold and save 
the Government, its officers, agents, servants,| and em¬ 
ployees, harmless from liability of any nature or kind for 
or on account of the use of any copyrighted or uncopy¬ 
righted composition, secret process, patented or uhpatented 
invention, article, or appliance furnished or usH in the 
performance of this contract, excepting patented articles 
required by the Government in its specificationit, the use 
of which the contractor does not control. ' 

I 

5. If it is deemed necessary to proyide for liquidated 
damages for delay, the following article shall be sjibstituted 
for Article 5 and prospective bidders so advised: 

Article — Belays—Liquidated Bamages .—^If |the con¬ 
tractor refuses or fails to make delivery of the!materials 
or supplies within the time specified in Article |1, or any 
extension thereof, the actual damage to the Goveijnment for 
the delay will be impossible to determine, and in lieu there¬ 
of the contractor shall pay to the Government!, as fixed, 
agreed, and liquidated damages for each calendar day of 
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delay iu making delivery, tlic amount as set forth in the 
specifications or accompanying papers, and the contractor 
and his sureties shall be liable for the amount thereof: 
Provided, however, That the Government reserves the right 
to terminate the right of the contractor to proceed and to 
purchase similar material or supplies in the open market 
or secure the manufacture and delivery thereof by contract 
or otherwise, charging against the contractor and his sure¬ 
ties any excess cost occasioned the Government thereby, 
together with liquidated damages accruing until such time 
as the Government may reasonably procure similar mate¬ 
rial or supplies elsewhere: Provided further, That the con¬ 
tractor shall not be charged with liquidated damages or 
anv excess cost when the delav in deliverv is due to nn- 
foreseeable causes beyond the control and without the 
fault or negligence of the contractor, including, but not re¬ 
stricted to, acts of God or the public enemy, acts of the 
Government, fires, floods, epidemics, quarantine restric¬ 
tions, strikes, freight embargoes, and unusually severe 
weather but not including delavs caused bv subcontractors: 
Provided further, that the contractor shajl, within ten days 
from the beginning of anv such delav, notifv the contracting 
oflicer in writing of the causes of delay, who shall ascer¬ 
tain the facts and extent of the delav and his findings of 
facts thereon shall be final and conclusive on the parties 
hereto, subject only to appeal, within thirty days, by the 
contractor to the head of the department concerned, whose 
decision on such appeal as to the facts of delay shall be 
final and conclusive on the parties hereto. 

6. If approval of the contract is required before it shall 
become binding, the following article must be added: 

Article —. Approval. —This contract shall be subject to 

the written approval of-and shall not be binding 

until so approved. 

(Contracts subject to approval are not valid until ap¬ 
proved by the authority designated to approve them, and 
the contractor’s copy ^vi^ not be delivered, nor any distribu¬ 
tion made, until such approval. All changes and deletions 
must have been made before the contract is forwarded for 
approval.) 
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7. The number of exe ::ted copies and of certified copies, 
designation of disbursing officer, statement of appropria- 
iioiis, amount of bond, designation of place of ins|peetion, 
as well as other administrative details, shall be as directed 
by the department to which the contract pertains^ 

8. All blank spaces must be filled in or ruled oiit. The 

contract must be dated, and the bond must bear tlie same 
or subsequent date. I 

9. All officer of a corporation, a member of a partner¬ 
ship, or an agent signing for the principal, shall place his 
signature and title after the word “Bv” under tbe name 
of the principal. A contract executed by an attojriiey or 
agent on behalf of the contractor shall be accompanied by 
two authenticated copies of his power of attorney, br other 
evidence of his authority to act on behalf of the contractor. 

10. If the contractor is a corporation, one of 'the cer¬ 
tificates following the signatures of the parties must be 
executed. If the contract is signed by the secretary of 
the corporation, then the first certificate must be bxecuted 
by some other officer of the corporation under the corporate 
seal, or the second certificate executed by the cofitracting 
officer. In lieu of either of the foregoing certificates there 
may be attached to the contract copies of so much of the 



acter and authority of the officer signing, duly certified by 
the secretary or assistant secretary, under the corporate 
seal, to be true copies. 

11. The full name and business address of the ccntractor 
must be inserted, and the contract signed with liis usual 
signature. Typewrite or print name under all signatures 
to contract and bond. 

j 

21 General Schedule of Supplies for Fiscal Tear 1928. 

i 

Prepared, under the Direction of the Secretar^f of the 
Treasury by the General Supply Committee, Building F, 
Seventh and B Streets N. W., Washington, D. 0. 

Fourth Supplement of Awards to Class $. 

Gasoline and Kerosene. | 

For use by the Executive Departments and Other Estab¬ 
lishments of the Government of the United States of 
America in Washington, D. C. 
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For use by the Government of tlu District of Columbia. 
For use by the United States Naval Observatory, Wash¬ 
ington, D. C., as required upon orders issued either di¬ 
rect from the Observatory, through the Supply Division, 
Navy Department, or through the Washington Navy 
Yard. 

For direct delivei^ from contractor’s shipping point on 
Government bill of lading in accordance \vith Paragraph 
6 of Special Instructions. 

The complete specifications on all items herein are con¬ 
tained in the Specifications and Proposals for Supplies on 
Class 8, Gasoline and Kerosene, issued November .30, 1927, 
copies of which can be had upon application to the Gen¬ 
eral Supply Committee. 

It is agreed that should there be a reduction in the com¬ 
mercial price of gasoline and kerosene, after the time of 
opening of proposals, December 12,1927, or thereafter dur¬ 
ing the contract period. .January 1 to March 31, 1928, the 
Government shall be entitled to a corresponding reduction; 
but if there should be an increase in price after a reduction 
has been accepted, such increase will be allowed if the con¬ 
tract price does not exceed the original price contained 
herein. 


For the Period January 1 to March 31,1928. 

Time of 
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Item No. Artiole. l*ri(*o. IJiiil. (lelivoi\v. Contractor. 

within 90 days (o he i)aid for 

at the rate of $10 eacli.16 gal. 3 Standard Oil Co. 
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trict of Columbia road tax; on 
specifications: 

In 50-gallon metal barrels; 
metal barrels to remain prop¬ 
erty of contractor.1075 gal. 2 The American Oil Co. 
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1392 American Oil Co., The, South Washington, Va. 

1395 Standard Oil Co. of New Jersey, care J. Z. Walker, 241 Pennsylvania Ave., 
Washington, D. C. 
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23 Defendant's Exhibit B. 

Copy. 

If Proposal Is To Be Submitted On This Class, Additional 
Copies Will Be Furnished Upon Application. 

Fiscal Year 1928, Class 8. 

To Be Submitted in Duplicate. 

Specifications and Proposals for Supplies. 

Issued by the General Supply Committee, Building F, First 
Wing, Seventh and B Streets N. W., Washington, D. C. 

Class 8.—Gasoline and Kerosene. 

For use by the Executive Departments and Other Estab¬ 
lishments of the Government of the United States of 
America in Washington, D. C. 

For use by the Government of the District of Columbia. 
For use by the United States Naval Observatoiy, Washing¬ 
ton, D. C., as required upon orders issued either direct 
from the Observatory, through the Supply Division, Navy 
Department, or through the Washington Navy Yard. 

For direct delivery ifrom contractor’s shipping point on 
Government bill of lading in accordance with paragraph 
6 of Special Instructions. 

For the Period Januarv 1 to March 31, 1928. 

See Standard Forms 30 and 31. 

Proposals must be accompanied by a guaranty in an 
amount equal to 2 per cent of the total estimated amount 
of the bid, based on the value of the purchases for the fiscal 
year 1926, but no such guaranty shall be less in amount than 
$10. When no quantity or estimate is stated in the specifi¬ 
cations, the amount of guaranty to be deposited shall be 
$10 on each item. The guaranty shall consist of a bid bond, 
certified check drawn payable to the order of the Secretary 
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of the Treasury, or Liberty Bonds submitted in accordaiice 
with Treasury Department Circular No. 154. 

It is understood and agreed that should there be a re¬ 
duction in the commercial prices of Gasoline and KJerosene, 
after the time of opening of these proposals or tljereafter 
during the contract period, the Government shall be entitled 
to a corresponding reduction, and if there should be a com¬ 
mercial increase in prices after a reduction has been ac¬ 
cepted, such increase will be accepted, provided it idoes not 
make the contract price greater than the original quotations 
contained herein. 

Proposals will be considered if made with the proviso 
that the total delivery shall not exceed a certain Specified 
quantity. However, no proposal will be considered which 
provides that the Government shall guarantee to take any 
definite quantity. 

Deliveries in the District of Columbia, in such quantities 
as may be ordered from time to time, must be made within 
the doors of the storeroom designated in the order, at the 
expense of the contractor. i 

The statements as to quantities purchased during the 
fiscal year 1926 are given for information only, hnd will 
not relieve the United States of its obligation to order from 
contractors all supplies that may, in the judgmeiit of the 
ordering oflScers, be needed, and shall not in any lease re¬ 
lieve contractors of their obligation to fill all such orders 
for articles which they have agreed to furnish. : 

Bidder to sign Form No. 31. i 
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DISXKICT OF COLUMBIA VS. 


SPECIFICATION FOR AVIATION GASOLINE, 

DOMESTIC GRADE. 

1. This specification covers the grade of gasoline used 
by the United States Government and its agencies for avia¬ 
tion fuel where the fighting grade is not required. 

2. The gasoline shall be free from water and suspended 
matter. 

Properties and Tests. 

3. Sampling.—Samples shall be taken according to the 
procedures described in Part 3 of this paper. 

4. Color.—Method 10.11, The color shall not be darker 
than No, 25 Saybolt. 

5. Doctor Test.—Method 520.3. The doctor test shall be 
negative. 

6. Corrosion Test.—Method 530.1. One hundred c. e. of 
the gasoline shall cause no gray or black corrosion and the 
amount of deposit, when evaporated in a polished copper 
dish, shall not exceed 3 mg. 

7. Distillation Range.—Method 100.13. The temperature 
limits are as follows: 

When 5 per cent of the sample has been recovered in the 
graduated receiver, the thermometer shall not read more 
than 75° C. (167° F.) or less than 50° C. (122° F.). 

When 50 per cent has been recovered in the receiver, the 
thermometer shall not read more than 105° C. (221° F.). 

When 90 per cent has been recovered in the receiver, the 
thermometer shall not read more than 155° C. (311° F.). 

When 96 per cent has been recovered in the receiver, the 
thermometer shall not read more than 175° C. (347° F.). 

The end point shall not be higher than 190° C. (374° F.). 

At least 96 per cent shall be recovered as distillate in the 
receiver from the distillation. 

The distillation loss shall not exceed 2 per cent when the 
residue in the flask is cooled and added to the distillate in 
the receiver. 

8. Acidity.—Method 510.2. The residue remaining in the 
flask after the distillation is completed shall not show an 
acid reaction. 
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9. Sulphur.—IMethod 520.1. Sulphur shall not exceed 0.10 
per cent. 

10. All tests shall be made according to the methods for 
testing contained in Part 2 of this paper. 

11. Any military branch may require that samples he 

submitted for “approval tests,” in addition to thej labora¬ 
tory tests listed above, prior to the submission of I bids or 
award of contract. These samples shall faithfullt repre¬ 
sent those which the manufacturer intends to offeSr in the 
future under a brand name. I 

27 Demurrer to Pleas. 

I 

Filed July 10, 1928. 

* # * # # # i * 


Now comes the plaintiff in the above entitled cause, by its 
counsel, and demurs generally to the pleas herein filed, and 
to each of them, for that— • 

1. There are no matters and things set out in ijlie said 
pleas, or any of them, which constitute a legal defense to 
the cause of action. 

I 

2. As to the first and second pleas, the fact that the Treas¬ 
ury Department of the United States did not include the 
tax in the purchase price of gasoline sold to the Executive 
Departments of the United States, or to the District of 
Columbia, or to the United States Naval Observatory, and 
that the defendant did not collect the tax from such‘parties, 
is not a legal defense for the failure of the defendanjt to pay 
such tax. 

.3. As to the third and fourth pleas, the facts set forth in 
said pleas show that the gasoline was imported and sold 
in the District of Columbia, and, therefore, subiecjt to the 
tax. . 

4. The facts set forth in the third and fourth plejas show 
that the gasoline was imported and used for the purposes 
set forth in the statute which made it subject to the tax. 

WILLIAM W. BRIDE, 

F. H. STEPHENS, 

Attorneys for Plaintiff. 


5 ^— 4882 ® 
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DISTRICT OF COLUMBL4. VS. 


28 Stipulation. 

Filed Jul. 27, 1928. 

4 ^ # * * # # « 

It is hereby stipulated and agreed by and between the 
parties to the above-entitled cause, by their respective at¬ 
torneys of record, that the Pleas heretofore filed to the orig¬ 
inal declaration herein shall stand as Pleas to the amended 
declaration filed herein on the 23rd dav of Julv, 1928. 

In witness whereof the parties hereto, bj' their respective 
attorneys of record, have hereunto set their hands in the 
district of Columbia on the — day of July, 1928. 

W. W. BRIdK, 

F. n. s. 

F. H. STEPHENS, 

Attorneys for Plaintiff. 
KARL F. STEINMANN, 
ARTHUR G. LOGAN, 

SELIG C. BREZ, 

Attorneys for Defendant. 

Stipulation. 

Filed Jul. .30, 1928. 

#«***## 

It is hereby stipulated by and between the parties to the 
above entitled cause, by their respective counsel of record, 
that the demurrer heretofore filed to the pleas of the de¬ 
fendant shall stand, without the necessity of filing a new 
demurrer. 

W. W. BRIDE, 

F. H. S. 

F. H. STEPHENS, 

Attorneys for Plaintiff. 
KARL F. STEINMANN, 
ARTHUR G. LOGAN, 

SELIG C. BREZ, 

Attorneys for Defendant. 
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THE AMEKICAN OIL COMPACT. 


29 Supreme Court of the District of Columbia.! 

Friday, October 12th, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

* # * * * # i # 

Come now the parties hereto by their respective attorneys 
j of record and thereupon, comes on for hearing plaintiffs 
I demurrer filed herein to defendant’s pleas and the same 
i having been considered is by the court overruled. The 
i plaintiff by its said attorneys, now in open court elects to 
stand upon its said demurrer and judgment for the :defend- 
ant is thereupon ordered. ! 

Whereupon, it is considered that plaintiff take nothing by 
^ this action, that defendant go hence without day; be for 
nothing held, and recover of plaintiff its costs of'defense 
to be taxed by the clerk and have execution therepf. 

From the foregoing, the plaintiff by its said attorneys, in 
open court, notes an appeal to the Court of Appeal?. 


Assignment of Errors. 


Filed October 17,1928. 




* 




Now comes the plaintiff in the above entitled chuse, by 
its counsel, and assigns for error herein, the action of the 
Court. ' 

1. In granting judgment for the defendant. | 

2. In overruling the demurrer to the pleas. | 

3. In holding that the pleas herein constituted a defense 
to the action. 

4. In holding that the defendant was not required to pay 
a tax on the gasoline brought by it into the District of 

Columbia and sold in the said District to agencies 
30 of the United States Government and to the District 
of Columbia. 

WILLIAM W. BRIDE, i 

Corporation Counsel, 

F. H. STEPHENS, 

Assistant Corporation Counsel, 

Attorneys for the Plaintiff. 
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DISTEICT OF COLUMBIA VS. 


Designation of Brcord. 

Filed October 17,1928. 

# ^ # 

The Clerk of the court will please prepare a transcript 
of the record in the above entitled cause, for the Court of 
Appeals, consisting- of— 

1. The amended declaration. 

2. The pleas and exhibits thereto. 

3. The demurrer to the pleas. 

31 / 2 - The Stipulations of July 27 & July 30,1928. 

4. The judgment herein. 

5. The appeal in open court. 

6. This designation. 

WILLIAM W. BRIDE, 

Corporation Counsel, 

F. H. STEPHENS, 

Assistant Corporation Counsel, 

Attorneys for the Plaintiff. 

31 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 30, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 75397 at Law, wherein District 
of Columbia, a municipal corporation, is Plaintitf and The 
American Oil Company, a corporation, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 24th day of November, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, Clerk. 
Endorsed on cover: District of Columbia Supreme Court. 
No. 4882. District of Columbia, a municipal corporation, 
appellant, vs. The American Oil Company, a corporation. 
Court of Appeals, District of Columbia. Filed Dee. 4,1928. 
Henrv W. Hgdges, clerk. 

(5363) 
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FOREWOED. 


Incidentally, by this action, the District of Columbia 
is attempting to impose a tax upon itself and upon the 
Federal Government for all gasoline used by it and by 
the Federal Government; directly, the District of Colum¬ 
bia in seeking to collect a tax from the Appellee, defen¬ 
dant below, after having contracted with the Appellee 
that it would not impose the tax. 
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Foreword. 




Eefereitce to Citations from Constitution of ; 
United States 
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Statemen-t oe the Case, 
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.Akgument and a UTTTORITTRS---I 

I. The District of Columbia Is Estopped To 
Claim the Tax, Because the Defendant,: 
Upon the Faith of the Specifications and the 
Contract, Sold the Gasoline Free of Tax to 
the District of Columbia_ I 

A. The Terms of the Contract Are Bind¬ 
ing on the District of Columbia_! 

B. The District of Columbia Would Also Be 
Bound by^ I^atification................»...M..M«.H......»........M 


II. 


C. Inasmuch as the Contract Is Binding, as 


Above Shown, on the District of Colum¬ 
bia, It Is Estopped From Now Claiming 
the Tax 


999999999999999999999999999«9 


99999999999999999999 


The Gasoline Delivered to the United States I 
and the District of Columbia Was Never; 
Subject to the Taxing Power of the District 
of Columbia or of Congress While Legis-| 
lating for the District of Columbia, as It i 
Was in Interstate Commerce_ 


1 

3 


3 

4 

5 


6 


8 


A. As Shown by Pleas 3 and 4 (R. 5-7), the | 
Contract Was Signed by the Defendant 
in the State of Maryland, and the Gaso¬ 
line Was Stored in the State of Virginia I 
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PAGE. 

Until Orders Were Received to Make 
Deliveries to Various Agencies of the 
United States and to the District of 
Columbia; Thereupon the Gasoline Was 
Brought Into the District of Columbia in 
Tank Wagons and Delivered in Accord¬ 
ance With Such Prior Orders. The Tax¬ 
ing Power, Therefore, Did Not Attach to 
Such Gasoline, While in the Hands of 
the American Oil Company- 8 

B. Aside From the Question of Whether 
Congress Would Have the Power to 
Levy a Tax Under the Circumstances of 
This Case, It Will Not Be Assumed That 
Congress Intended So to Do, in the Ab¬ 
sence of a Clear and Unequivocal Ex¬ 
pression of Such Intent_ 9 

III. The Gasoline Sold to and Used by the 
United States and the District of Columbia 
Is Not Subject to the Tax, Because the 
Gasoline Is a Tax Upon the Ultimate Con¬ 
sumer, for the Privilege of Using the Roads 
of the District of Columbia, and Is Not a 
Franchise, Occupation or Excise Tax on the 
Dealer and These Bodies Are Not Liable 
for Such Tax_ 10 

A. It Will Not Be Assumed That in En¬ 

acting the District of Columbia Gasoline- 
Tax Law, the United States, If It Had 
the Power so to do. Intended to Tax 
Itself, or the District of Columbia_ 14 

B. Even If the Act Did Not By Clear Im¬ 
plication Exempt the United States and 
the District from the Tax, the Court 
Must Construe the Act to Make Such 


Exemptions_16 

C. The Act However By Clear Implication 
Exempts the United States and the Dis¬ 
trict from the Tax_18 





I 
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IV. If, However, the Present Act Had Sought 
to Impose the Tax it Would Nevertheless 
Be Unenforcible, As Congress Does Not 
Have Power to Impose, Nor the District of 
Columbia to Enforce a Tax Such As the 
Appellant Contends the Present One to Be, 
Nor Could These Bodies Place Upon Or 
Collect a Tax Upon Gasoline Purchased By 
the District of Columbia and/or By the Ex¬ 
ecutive Departments of the Federal Gov- 
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19 


A. The Tax Being on the Ultimate Con¬ 
sumer, Cannot Be Imposed or Collected j 
Upon Sales Made to the Treasury De¬ 
partment of the United States, As the I 
Sales in This Case Were Made_ i 19 


B. A Law Such as the Appellant Contends | 

the Instant One Is, Would Be Invalid In 
at Least So Far As It Seeks to Tax the! 
Taxing Power, As Taxes Are to Eaise 
Revenue and Revenue Cannot Be | 
Raised in Such Fashion. Therefore, the | 
Present Act In So Far As It Seeks to 
Tax the Federal Government Or the | 
District of Columbia Government Is 
Unenforcible _' 24 

I 

I 

C. As Congress Authorized and Directed! 

the Secretary of the Treasury With the 
Aid of the General Supply Committee to! 
Prepare the Specifications, Contract for! 
and Purchase the Gasoline Involved inj 
This Case, and Directed the District to! 
Purchase Under Such Specifications and 
As Such Specifications and Contract! 
Stipulated That the Gasoline Be Sold 
“Free of the District of Columbia! 
Road Tax” the District of Columbia 
Cannot Impose the Tax on Such Sales_! 24 

CoxcLXJSiox---1 26 
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DISTEICT OF COLUMBIA, 

Appellant, 


versus 

AMERICAN OIL COMPANY, 

' i 

Appelleei 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

The statement of the case contained in the Brief of 
Appellant (pp. 1, 2) is adopted, subject to the folldwing 
additions: | 

The Second Plea not only alleges that the gasoline was 
sold to the District of Columbia and the United States by 
the American Oil Company, tax free at the request bf the 
said vendees, but also alleges that the American Oil 
Company, the defendant, never assumed the payment of 
the tax and did not collect same or any part thereof 
(R. 5). I 

• i 

i 

1 

i 

I 
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The Third and Fourth Pleas (R. 5-7) state the pro¬ 
cedure in regard to the sales of gasoline to have been 
that the General Supply Committee, a bureau of the 
Treasury Department of the United States Government, 
sent out specifications to various prospective bidders, in¬ 
cluding the defendant, a Maryland corporation, having 
its principal office in the State of Maryland, which speci¬ 
fications required (E. 28) that the bid should be “free 
from District of Columbia Road Tax;” that the defen¬ 
dant made a bid in accordance with said specifications, 
which bid was signed by the officers of the defendant in 
the City of Baltimore, Maryland, and sent by the defen¬ 
dant from Baltimore to the General Supply Committee 
in the District of Columbia; that said bid was accepted 
by the General Supply Committee, and thereafter a con¬ 
tract was entered into between the defendant and the 
United States, which contract was signed by the defen¬ 
dant in Baltimore, and that thereafter the gasoline was 
furnished and delivered by the defendant in accordance 
with orders received from time to time; that at the time 
of the submission of the specifications to the defendant, 
at the time of the making of the bid, at the time of the 
acceptance thereof, and at the time the contract was 
entered into, no part of the gasoline was in the District 
of Columbia, but was thereafter brought into the District 
from time ot time in tank wagons from the bulk plant 
of the defendant in Alexandria, Virginia, and delivered 
in accordance with prior orders. 

The Fifth Plea (R. 7, 8) sets up a point of law which 
will be hereafter discussed (p. 12 infra). 
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ARGUMENT AND AUTHORITIES. 

1 

j 

L 

THE DISTRICT OF COLUMBIA IS ESTOPPED TO CLAIM THE TAX, 

BECAUSE THE DEFENDANT, UPON THE FAITH OF THE 
SPECIFICATIONS AND THE CONTRACT, SOLD THE; 

GASOLINE FREE OF TAX TO THE DIS¬ 
TRICT OF COLUMBIA. 

Prior to the making of the contract under which the 
gasoline was sold by the American Oil Company, the Gen¬ 
eral Supply Committee had sent out specification? (R. 
26) as to its requirements of gasoline, which specifica¬ 
tions required the same to be furnished “free from Dis¬ 
trict of Columbia Road Tax” (R. 28). The bid was 
made in accordance with these specifications, and the 
defendant having been the successful bidder, a contract 
(R. 13) was entered into, which contained a similar pro¬ 
vision that the gasoline should be sold “free from the 
District of Columbia Tax” (R. 23). Accordingljj, the 
tax was not assumed or collected by the defendant ifrom 
any source whatsoever (Plea 1, R. 4; Plea 2, R. 5). 

The specifications for the gasoline to be furnished for 
use by the District of Columbia, for use by the Ilnited 
States Naval Observatory and for use by the Executive 
Departments and other Establishments of the Govern¬ 
ment of the United States of America in Washington, 
D. C., had been prepared by the General Supply Com¬ 
mittee, under the direction of the Secretary of the treas¬ 
ury, pursuant to the provisions of the Act of June 17, 
1910, 41 U. S. C., Sec. 7 (2), and the contract entered 
into pursuant to these specifications was betweep the 
defendant and the United States, the latter acting 
through the Secretary of the Treasury pursuant to the 
provisions of 41 U. S. C., Sec. 7 (1). I 


I 
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(A) THE TERMS OF THE CONTRACT ARE BINDING ON 
THE DISTRICT OF COECMBIA. 

Act of March 2, 1927, 44 Stat. 1333, Sec. 6. 

Acts of Congress, 70th Congress, 1st Sess., 
pt. 1, p. 682, Sec. 6. 

Parsons v. District of Columbia, 35 App. D. 
C. 326. 

District of Columbia v. Cranford Paving Co., 
50 App. D. C. 300. 

The contract is binding on the District of Columbia, 
as pointed out in Appellant’s Brief (pp. 6 and 7), as by 
Acts of Congress (44 Stat. 1333, Sec. 6, and Acts of 
Congress, 70th Congress, 1st sess., pt. 1, p. 682, Sec. 6), 
the Commissioners of the District were directed to pur¬ 
chase “in accordance with the regulations and sched¬ 
ules of the General Supply Committee,” namely, the 
specifications issued by that Committee. 

Parsons v. District of Columbia, supra, was an action 
for damages for breach of contract, brought by a build¬ 
ing contractor against the District of Columbia. Con¬ 
gress had passed an Act authorizing the Secretary of the 
Treasury, jointly with the Commissioners of the District 
of Columbia, to erect a municipal building in the Dis¬ 
trict of Columbia, and, pursuant to this authorization, a 
contract was entered into between the plaintiff as con¬ 
tractor, and the Secretary of the Treasury and the Com¬ 
missioners, acting as a “Municipal Building Commis¬ 
sion.” The contract provided, among other things, that 
the Municipal Building Commission would, within a cer¬ 
tain limited time, furnish certain stone necessary for the 
building. The plaintiff claimed that this stone had not 
been furnished in time and that damages had resulted to 
him from the delay. 
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On behalf of the District of Columbia, the clain^ was 
made that the contract was between the United States 

I 

and the plaintiff, to which the District of Columbia was 
not a party, but the Court overruled this contention^ say¬ 


ing: 


‘ ‘ Congress, having general plenary power to legis¬ 
late for the District, may by special act creaite an 
agency to contract for the municipality in a| par¬ 
ticular matter, and bind it to a fulfilment of! that 
contract. * * * The limitations placed upori the 
commissioners, and the necessity of recording con¬ 
tracts made in the exercise of their general powers, 
would not attach to such a contract. We thinh that 
is just where this case turns. * * * A special agency 
was created by Congress to enter into a contract for 
the erection of the building in question. ThC con¬ 
tract was made either on behalf of the United States 
or the District of Columbia. Congress had full 
power to create the agency for either purpose, and 
we must look to the terms of the acts to ascCrtain 
for whom the commission was in fact acting. 


# « 


“ * * * Congress could have named any other 
agency, whose action would have had the same force 
and effect as that of the municipal commission. The 
action of either, so long as it proceeded withifi the 
strict letter of the acts of Congress delegating the 
authority and directing the action to be taken, ivould 
be legal and binding upon the District of Cblum- 
bia * * " i 

Parsons v. District of Columbia, 35 App. D. 
C. 326, 336, 337, 338. 

(B) THE DISTRICT OF COECMBIA WOUED AESO BE 
BOUND BY RATIFICATION. 

“It is an established principle of law that Vhere 
a person acts for another, who accepts the frujits of 
his efforts, the latter must be deemed to have adopted 
the methods employed, as he may not, even though 
innocent, receive the benefits and at the same time 


I 
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disclaim responsibility for the measures by which 
they were acquired. With the benefits of the con¬ 
tract he must accept the responsibilities. If he does 
not wish to adopt the transaction he must return 
anything that he may have received as a result there¬ 
of.'” 

21 R. C. L. 932. 

(O) IX.4SMCCH AS THE CONTRACT IS BINDING. AS ABOVE SHOWN, 
ON THE DISTRICT OF COEEMBIA, IT IS ESTOPPED 
FROM NOW CLAIMING THE TAX. 

To hold the District estopped, would work no hardship 
on the District, because if it had not been for the speci¬ 
fications and contract stipulating that the gasoline should 
be delivered free of tax, the price bid would have been 
increased by the amount of the tax, whereas the defen¬ 
dant, having been induced to specify a price free of tax, 
would now suffer hardship if compelled to pay the tax. 

The doctrine of estoppel is available to The American 
Oil Company, as it has alleged all the facts upon which 
the estoppel is based, namely: selling the gasoline free of 
the tax to the District of Columbia thus changing its 
position; doing so in good faith at the request of the 
District; allowing the District to benefit by buying free 
of the tax under its representation, as made in the con¬ 
tract, that bids should be submitted tax free; relying on 
the representations of the District; and now being in a 
position to suffer loss if the District is not estopped from 
imposing the tax. 

The American Oil Company may avail itself of the 
doctrine of estoppel in this case, as the District of Colum¬ 
bia is subject to the same principles of estoppel as other 
parties litigant. 

Randolph v. Post, 93 TJ. S. 502, 23 L. ed. 954. 

10 R. C. L. 704. 
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Marshall County v. Schenck, 4 Wall. 772, 18 
L. ed. 556. 

U. S. V. Stinson, 125 Fed. 907. 

Union Depot Co. v. St. Louis, 76 Mo. 393;. 

Flowers v. Logan County, 138 Ky. 59, 1^7 A. 
S. R. 347, note 367. 

Curnen v, N. Y., 79 N. Y. 511. 

City of Mt. Vernon v. State, 71 Ohio StJ 428, 
104 Am. St. Rep. 783. : 

U. S. V. Walker, 139 Fed. 409, 79 C. C. A[ 392, 
see 16 C. C. A. 353. 

“The principle of estoppel has its foundation in a 
wise and salutary policy. It promotes fair dealing, 
* * * and it often gives triumph to right and jus¬ 
tice where nothing else known to our jurisprucience 
can secure those ends.” : 

Daniels v. Tearney, 102 U. S. 415, 420; ^6 L. 
ed. 187. 

“The defense of equitable estoppel may be as¬ 
serted against a municipal corporation when the 
character of the action and the facts and circum¬ 
stances are such that justice and equity demand the 
corporation should be estopped.” 

Dillon on Municipal Corporations, 4th ed.. 
Sec. 675, quoted in Commissioners City 
of Denver, 30 Colo. 13; 69 Pac. 386i 

“The underlying principle of all the decisions is 
that when the sovereign comes into court to assert a 
pecuniary demand against a citizen, the couilt has 
authority, and is under duty, to withhold relief to 
the sovereign, except upon terms which do justice to 
the citizen or subject, as determined by the ijuris- 
prudence of the forum in like subject matter be¬ 
tween man and man.” 

U. S. V. Walker, 139 Fed., 409, 79 C. C. A. 392. 
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Thus we have a situation where unless the District of 
Columbia is estopped to maintain this action, the Ameri¬ 
can Oil Company will be subjected to a most uncon¬ 
scionable tax, namely. The American Oil Company will 
be forced to pay taxes which should properly have been 
paid by the District of Columbia, and will be forced to 
pay them to the District of Columbia, because it entered 
into a fair and valid contract with the District of Colum¬ 
bia, wherein the District of Columbia agreed that the 
gasoline it bought should be “free of the District of 
Columbia road tax,” 


II. 

THE GASOLINE DELIVEEED TO THE UNITED STATES AND THE 
DISTEICT OF COLUMBIA WAS NEVER SUBJECT TO THE 
TAXING POWER OF THE DISTRICT OF COLUMBIA 
OR OF CONGRESS WHILE LEGISLATING 
FOE THE DISTRICT OF COLUMBIA, 

AS IT WAS nr INTERSTATE 
COMMERCE. 

(A) AS SHOWN BY FLEIAS 3 AND 4 (B. 5-7), THE CONTRACT WAS 
SIGNED BY THE DEFENDANT IN THE STATE OF MAKYEAND, AND 
THE GASOEINE WAS STORED IN THE STATE OF VIRGINIA UNTIE 
ORDERS WERE RECEIVED TO MAKE DEEIVEBIES TO VARIOUS AGEN¬ 
CIES OF THE UNITED STATES AND TO THE DISTRICT OF COEUMBIA; 
THEREUPON THE GASOEINE WAS BROUGHT INTO THE DISTRICT OF 
COEUMBIA IN TANK WAGONS AND DEEIVERED IN ACCORDANCE WITH 
SUCH PRIOR ORDERS. THE TAXING POWER, THEREFORE, DID NOT 
ATTACH TO SUCH GASOEINE, WHIEE IN THE HANDS OF THE AMER¬ 
ICAN OIE COMPANY. 

Crutcher v. Kentucky, 141 U. S. 47, 35 L. ed. 
649. 

Wagner v. Covington, 251 U. S. 101, 64 L. ed. 
166. 

Western Union v. Kansas, 216 U. S. 1, 54 L. 
ed. 355. 

Askem v. Continental Oil Co., 252 U. S. 444. 
Bowman v. Continental Oil Co,, 256 U. S. 643, 
65 L. ed. 1142. 

Stautenburg v. Hennich, 129 U. S. 141, 32 L. 
ed. 637. 
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In Wagner v. Covington, supra, the Court had before 
it a taxing statute of Kentucky which sought to impo^ a 
license tax on all sales of “soft drinks” made by wl^ole- 
sale dealers from their trucks. Plaintiff made its “soft 
drinks” in Ohio and brought them over into Kenthcky 
in trucks. Sales were then solicited as to part of the 
load, other sales were of goods which had been broiight 
along in response to prior orders. As to this latter 
class the Court said: I 


“It is indisputable that, with respect to the g 9 ods 


one 


occasionally carried upon plaintiff’s wagon from 
state to the other, in response to orders previously 
received * * * plaintiffs are * * * not subject to 
the licensing power of the Kentucky municipality.” 


When Congress acts as a legislature for the District 
of Columbia, its power is no greater than that of a State 
legislature. 

Lansburgh v. D. C., 11 App. D. C. 512-521. 
Binns v. U. S., 194 U. S. 492. 


The gasoline tax, in order to be valid at all, must be 
considered as a local taxing act, because, if Congress 
was acting under its general taxing power, the staltute 
would be invalid as not in conformity with the require¬ 
ments of the Constitution (Art. I, Sec. 8), that such|tax- 
ing power must be exercised “to pay the debts and pro¬ 
vide for the common defense and general welfare of the 
United States,” and the further requirement that Such 
tax must be uniform throughout the United StatesJ 

(B) ASIDB FROM THE QtJESTION OF WHETHER CONGRESS WOCLB 
HAVE THE POWER TO EEVY A TAX UNDER THE CIRCUMSTANCES 
OF THIS CASE, IT WIDE NOT BE ASSUMED THAT CONGRESS INTEilDED 
SO TO DO. IN THE ABSENCE OF A CEEAR AND UNEQUIVOCAL EX¬ 
PRESSION OF SUCH INTENT. 

In Beitzell v. D. C., 21 App. D. C. 49, 60, Congress had 
passed a Eevenue Act for the District placing a taix on 
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persons acting as brewers’ agents. A brewer’s agent 
from New York solicited orders in the District of Colum¬ 
bia, which orders were filled by direct shipment from 
New York. The Court said: 

“It is unnecessary to hold in this ease that the 
District can be rightfully treated as a State within 
the meaning of the Constitution, in considering the 
question of the power of Congress to regulate com¬ 
merce as between this District and the several States 
of the Union. But in considering the etfect of the 
act in question it is not fair to presume in the ab¬ 
sence of an express declaration to that etfect, that 
Congress intended to disregard the settled principle 
of commercial intercourse of the country which, as 
embodied in the Constitution of the Country, pro¬ 
hibits a State from imposing a license tax upon per¬ 
sons representing owners of property outside of the 
State, for the privilege of soliciting orders within 
it, as agents of such owners, for property to be 
shipped to persons within the State. * * * That 
principle, we think, was not intended to be violated 
by the provision of the Statute here involved.” 

III. 

THE GASOLINE SOLD TO AND USED BY THE UNITED STATES AND 
THE DISTRICT OF COLUMBIA IS NOT SUBJECT TO THE TAX, 
BECAUSE THE GASOLINE TAX IS A TAX UPON THE ULTI¬ 
MATE CONSUMER, FOR THE PRIVILEGE OF USING 
THE ROADS OF THE DISTRICT OF COLUMBIA, 

AND IS NOT A FRANCHISE, OCCUPATION OR 
EXCISE TAX ON THE DEALER AND 
THESE BODIES ABE NOT LIABLE 
FOR SUCH TAX 

This is clearly shown when the various provisions of 
the Statute are taken into consideration, viz: 

Section 5 provides that invoices for gasoline sold other 
than at retail, shall contain a statement that the liability 
for the tax has been assumed, and that the importer has 
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paid or will pay the same. If this were a tax on ;the 
dealer there would be no necessity for him assunjin 
same. i 


<r 


Section 8 provides that, except in eases of retail s^les, 
the purchaser of the gasoline must pay the tax unless 
such a statement as is required in Section 5, appears 
thereon. If this were a tax on the dealer the purchaser 
could not become liable therefor. 

I 

i 

Section 9 provides that no tax shall be imposecl on 
gasoline exported from the District of Columbia. 

Section 10 provides that persons who purchase gaso¬ 
line and use it for purposes other than the propulsioh of 
automobiles on the roads of the District of Columbia, 
shall be entitled to a refund of the tax. If it were a 
tax on the dealer it could not lawfully be refunded to| the 
purchaser. | 


Section 12 lowers the registration fee on owner^ of 
gasoline automobiles to $1.00 leaving the registration fee 
on steam and electric automobiles as high as $20.00. This 
fee was lowered as the gasoline tax was to be in lieii of 
such fee. I 

Section 14 provides that when an agency of the Ui]|ited 
States sells gasoline to a “privately owned vehicle,” 
such agency shall collect the tax on behalf of the District 
of Columbia. This shows the tax to be directly on the 
consumer, otherwise it is invalid as to this provision. 

These various provisions of the Statute, as well hs a 
general review of the entire Statute, indicate quite clear¬ 
ly that the tax is intended to be imposed upon the con¬ 
sumer. Even if that were not the intent of Congress, 
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nevertheless, under the decision of the United States 
Supreme Court in Panhandle Oil Company v. Miss., 277 
U. S. 218, it would be construed to be in “substance and 
legal effect upon the consumer,” by virtue of its pro¬ 
visions, and regardless of the intent of the legislative 
body. 

Unless the tax be held to be a consumer’s tax, the 
Statute is unconstitutional and void, by reason of Sec¬ 
tion 10, which jirovides for a refund of the tax to per¬ 
sons who have bought the same for uses other than the 
propulsion of motor vehicles. If such persons had not 
previously paid the tax, but were nevertheless entitled 
to a refund of the same, there would be an appropriation 
of money paid to the Tax Collector by one person (the 
dealer) and paid by the Collector of Taxes to another 
(the consumer), which would be taxing one private per¬ 
son for the benefit of another. This would render the 
Statute unconstitutional under the authority of Chicago 
Motor Club vs. Kinney, 329 Ill. 120, which involved a 
Statute containing a similar provision, and as to which 
the Court said: 

“We come now to the consideration of the valid¬ 
ity of Section 10 of the Motor Fuel Tax Act, which 
is challenged on the ground that it makes a gift of 
public funds to ‘any person who uses motor fuel for 
any purpose other than operating a motor vehicle 
upon the public highways of this State.’ It is ele¬ 
mentary that taxes can be levied for public purposes 
only. It is a violation of the due process of law 
clause of the National and State Constitutions to 
take a citizen’s money from him under the guise of 
taxes for any other than a public purpose. There 
can be no question about the law on this subject, 
but it is not always easy to draw the line in all cases 
p as to decide what is a public purpose and what 
is not. Section 10 of the Act in question required 
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the Department of Finance to pay to any pe]|*son 
who uses motor fuel for any other purpose ■fhan 
operating a motor vehicle upon the highways of the 
State and upon which the license tax imposed by the 
act has been paid, two cents on each gallon of mbtor 
fuel so used, without regard to whether such per¬ 
son has paid the tax himself and without regard to 
whether he has paid into the State treasury, directly 
or indirectly, a sum equal to two cents on each i gal¬ 
lon of motor fuel so used by him. If this be the ef¬ 
fect of Section 10 then it clearly contravenes Sec¬ 
tion 20 of Article 4 and Section 2 of Article 2 of! our 
State Constitution and the Fourteenth Amendipent 
to the National Constitution.” | 

I 

Since, then, the tax is a tax on the consumer, it does 
not apply to sales made to the United States. 

In regard to sales to the United States, we feel 
that defendant could rely solely upon the rule laid down 
by the United States Supreme Court in Panhandle! Oil 
Company v. Miss., supra, in which the Court held that a 
State could not lawfully impose a tax on gasoline sold to 
an agency of the United States Government, and as above 
pointed out (Lansburgh v. D. C., 11 App. D. C. 512,1521; 
Binns v. U. S., 194 U. S. 492), Congress of the United 
States, in legislating for the District of Columbia is re¬ 
stricted by the same rules as a State legislature, and the 
Courts will impose the same limitations on acts pertain¬ 
ing to the District of Columbia as are imposed on acts of 
State legislatures (Beitzell v. D. C., supra). | 

In Panhandle Oil Co. v. Mississippi (supra), a State 
gasoline-tax statute which imposed the tax on the dfealer 
“for the privilege of engaging in such business” was 
held to be invalid as to sales made to the Federal |Gov- 
ernment. The Court looked through the form of the Act 
and said: i 
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“It is immaterial that the seller and not the pur¬ 
chaser is required to report and make payment to 
the State. Sale and purchase constitute a transaction 
bv which the tax is measured and on which the bur- 
den rests. The amount of money claimed by the 
State rises and falls precisely as does the quantity 
of gasoline so secured by the Government. It de¬ 
pends immediately upon the number of gallons. The 
necessary operation of these enactments when so 
construed is directly to retard, impede and burden 
the exertion by the United States of its constitutional 
powers to operate the fleet and hospital * * *. To 
use the number of gallons sold the United States as 
a measure of the privilege tax is in substance and 
legal effect to tax the sale. • • * And that is to tax 
the United States.” 

A. IT WILL. NOT BE ASSUMED THAT IN ENACTING THE DISTRICT 
OF COLUMBIA GASOLINE-TAX LuHW, THE UNITED STATES, IF IT HAD 
THE POWER SO TO DO, INTENDED TO TAX ITSELF, OR THE DISTRICT 
OF COLUMBIA. 

Van Brocklin v. Anderson, 117 U. S. 151; 29 
L. ed. 845, 852. 

Buckley v. Osbum, 8 Ohio 180, 187. 

Paper v. Singer, 4 Serg. & E. 354. 

Trustees v. Taylor, 30 N. J. Eq. 618. 

Eochester v. Eusk, 80 N. Y. 320. 

State V. Hartford, 50 Conn. 89. 

“Public property is always by implication of law, 
exempt from the operation of the general terms of 
tax laws.” 

Cooley on Constitutional Limitations, p. 1024. 
Citing cases. 

“General tax Acts of a state are never, without the 
clearest wqrds, held to include its own property or 
that of its municipal corporations, although not in 
terms exempted from taxation.” 

Eoyal Van Brocklin v. Anderson, 117 U. S. 
151, 29 L. ed. 845, 852. 



The intention of Congress that gasoline sold to | the 
United States or the District of Columbia was , not 
to be taxed, further appears from a consideration 
of Section 14, which provides that when the United 
States sells gasoline within the District of Colum¬ 
bia for use by “privately owned vehicles,” it ^hall 
arrange for the collection of the tax on behalf of the 
District. This is a clear indication that the gasoline was 
free of tax if sold to or used by the United States or if 
sold by the United States to the District of Columbia! for 
its uses, as, if the gasoline had already been once sub¬ 
jected to the tax upon sale thereof to the United States, 
there would be no necessity for providing for the coUec- 
tion of the tax by the United States, upon a resale, to a 
“privately owned vehicle” unless it was intended that 
gasoline resold by the United States to a private con¬ 
sumer should be doubly taxed, a most unreasonable con¬ 
struction, and as pointed out, use of the gasoline by either 
the United States or the District of Columbia is not taxed 

I 

under this Section, while under Section 1 the tax is gen¬ 
erally placed on use of the gasoline, when used by im¬ 
porters.” 

i 

i 

I 

It has been the settled fiscal policy of the United States 
since the passage of the Organic Act of 1878 (20 Stat. 
102), as well as prior thereto, that although the United 
States has contributed a certain proportion of the Reve¬ 
nue of the District of Columbia, it should not be t^xed 
by or for the District, nor should the District tax itself. 
The Organic Act provides that Congress by appropria¬ 
tion shall contribute 50% of the money necessary to sup¬ 
port the District of Columbia Government, and that the 
remaining 50% “shall be levied and assessed upoii the 
taxable property and privileges in said District pther 
than the property of the United States and of the District 
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of Columbia.” Prohibition against the taxation of the 
United States and of the District of Columbia for the 
District of Columbia is to be found in various Statutes. 

See: 


16 Stat. 419, Act Feb. 21,1871, Sec. 20. 

18 Stat. 116, Act June 20, 1874, Sec. 4. 

19 Stat. 396, Act March 3, 1877, Sec. 1. 

20 Stat. 102, Act June 11,1878, Sec. 3. 


B. EVEN IF THE ACT DID NOT BY CEEAK IMPLICATION EXEMPT 
THE UNITED STATES AND THE DISTRICT FROM THE TAX, THE 
COURT MUST CONSTRUE THE ACT TO MAKE SUCH EXEMPTIONS. 

1. If we consider the sales to the Federal Government 
we find that to impose this tax would be to collect a tax 
from the United States Government. 

Panhandle Oil Co. v. Miss., 277 U. S. 218, 72 
L. ed. 517. 

But this very tax money would be paid into the “Treas¬ 
ury of the United States.” 

See: 


Sec. 1 of the Act of April 23, 1924 (43 Stat. 

106). 

Thus a most absurd result would ensue if the tax were 
applicable. To hold it applicable, this Court must decide 
that Congress passed a Statute which provides that taxes 
shall be collected from the United States and paid into 
the Treasury of the United States. 

2. If on the other hand we consider the sales to the 
District of Columbia we find the result would be more 
absurd if the Act were construed to tax the instant sales. 
This is what we would have: 
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(a) ]\Ioney in the Treasury of the United States. | 

(b) An appropriation by Congress to pay the tax. 

(c) Dealers collect the tax from the District of Colum¬ 
bia. I 

(d) Dealers pay the tax to the District of Columbia. 

(e) District of Columbia places the money in the 
Treasury of the United States where it origiiially 
reposed. 


(f) Another appropriation by Congress to use 
money. 

See: 

Sec. 1 of the Act. 


the 


See also: 

Act of 1878 creating “Permanent forih of 
Government for the District of Colum¬ 
bia,” 20 Stat. 102. 

The Act would be a Merry-Go-Rround if construed as 
Appellant contends. Such a tax could have no pther 
etfect than to cause an expenditure by the District of 
Columbia of the amount of the tax, which it would be 
compelled to pay in increased prices for its gasoline, 
and then a refund of such amount in the form of ai tax. 

I 

Such an absurd construction should not be placed tipon 
the Statute unless it be inescapable. 

“Nothing is better settled than that statutes should 
receive a sensible construction, such as will etfectu- 
ate the legislative purpose, and, if possible so as to 
avoid an unjust or absurd conclusion.” 

Lau Ow. Bow v. U. S., 144 U. S. 47, 59, 36 L. 
ed. 340, 344. 
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Ouoted in: 

Sioux City etc. v. U. S., 159 U. S. 340, 360, 40 
L. ed* 177, 181. 

C. THE ACT HOWEVER BY CLEAR IMPLICATION EXEMPTS THE 
EXITED STATES AND THE DISTRICT FROM THE TAX. 

Sections 1, 3 and 4 require all “importers” to collect 
and pay the tax. An importer is defined as any “per¬ 
son.” Section 2 (c). 

Section 2 (d) provides that the term “ ‘person’ in¬ 
cludes individual, partnership, corporation and associa¬ 
tion.” 

It will be seen by an examination of the Act that in all 
of its provisions having to do with the dealer or the con¬ 
sumer, the word “person” is used, and that the definition 
of the word “person” contained in the Statute excludes 
the meaning “United States” and “District of Colum¬ 
bia.” "We thus have an Act which in defining its own 
terms expressly omits from any of its taxing provisions 
either the “United States” or the “District of Colum¬ 
bia.” 

If the gasoline sold to the District of Columbia is sub¬ 
ject to the tax, the singular situation is presented that 
when the District buys its gasoline from a dealer it 
must pay the tax, but if it buys its gasoline from the 
United States it is not required to pay the tax because 
under Section 14 of the Statute, the United States is re¬ 
quired to collect the tax on resale only if sold for use in 
“privately owned vehicles.” In Section 14 therefore the 
District is expressly exempt, as is the United States when 
it uses the gasoline. 
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If the Statute is to he construed in the manner con¬ 
tended for an behalf of Appellant, then, under the provi¬ 
sions of Section 8 of the Statute, the liability for the, tax 
rests not upon the defendant, but upon the United States 
and the District of Columbia, in accordance ivith t)ieir 
respective purchases, as The American Oil Company 
never assumed payment of the tax and Section 8 provides 
that if motor vehicle fuel is received and accepted by a 
person without receiving an invoice containing the state¬ 
ment that the tax has been assumed and will be pai^ by 
the dealer, then such person shall pay to the Collector 
of Taxes the amount of such tax. Such a construction 
being obviously absurd is to be avoided, if at all possible; 
yet it cannot be avoided unless it be held that the ggso- 
line sold to the United States and to the District of 
Columbia is tax free. \ 


IF, HOWEVEE, THE PEESENT ACT HAD SOUGHT TO IMPOSE 
THE TAX IT WOULD NEVEETHELESS BE UNENFOECIBLE, AS 
CONGEESS DOES NOT HAVE POWEE TO IMPOSE, NOE TSE 
DISTEICT OF COLUMBLV TO ENFOECE A TAX SUCH AS THE 
APPELLANT CONTENDS THE PEESENT ONE TO BE, NOE 
COULD THESE BODIES PLACE UPON OE COLLECT A 
TAX UPON GASOLINE PUECHASED BY THE DISTEICT I 
OF COLUMBIA AND/OE BY THE EXECUTIVE DE¬ 
PARTMENTS OF THE FEDEEAL GOVEENMENT. 

i 

i 

(A) THE TAX BEING ON THE ULTI2HL\TE CONSUJDER, CANNOT BE 
IMPOSEO OR COELECTED TPON SALES MADE TO THE TREASCBY 
DEPARTMENT OF THE UNITED STATES, AS THE SALES IN THIS IcASE 
WERE MADE. i 

1 

1. The Treasury Department is a division of the Ex¬ 
ecutive Branch of the United States Government, which 
cannot be interferred with, regulated, burdened or taxed, 


I 
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by Congress, the Legislative Branch of the Government, 
and therefore, the tax is invalid in this instance. 

6 E. C. L. 149. 

Evans v. Gore, 253 U. S. 245, 64 L. ed. 887. 

Kilburn v. Thompson, 103 U. S. 168, 190, 26 
L. ed. 377. 

Muskrat v. U. S., 219 U. S. 346,55 L. ed. 246. 

In Evans v. Gore, 253 U. S. 245, 64 L. ed. 887, when the 
Supreme Court ruled that Congress could not tax the 
salaries of the Federal Judges or of the President, it 
said: 

“The Constitution was framed on the fundamental 
theory that a larger measure of liberty and justice 
would be assured by vesting the three great powers 
—the legislative, the executive, and the judicial—^in 
separate departments, each relatively independent 
of the others; and it was recognized that without this 
independence—^if it was not made both real and 
enduring—the separation would fail of its purpose. 
All agreed that restraints and checks must be im¬ 
posed to secure the requisite measure of indepen¬ 
dence; for otherwise the legislative department, in¬ 
herently the strongest, might encroach on or even 
come to dominate the others, • * •” 

In Kilbom v. Thompson, 103 U. S. 168, 190, 26 L. ed. 
377, 386, the Court said: 

“It is believed to be one of the chief merits of the 
Americtn system of written constitutional law, that 
all the powers intrusted to governments, whether 
state or national, are divided into the three great 
departments,—the executive, the legislative, and the 
judicial. That the functions appropriate to each of 
these branches of government shall be vested in a 
separate body of public servants, and that the per¬ 
fection of the system requires that the lines which 
separate and divide these departments shall be broad- 
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ly and clearly defined. It is also essential to the 
successful working of this system that the persons 
intrusted with power in any one of these branches 
shall not be permitted to encroach upon the po^y■ers 
confided to the others, but that each shall, by the law 
of its creation, be limited to the exercise of the pow¬ 
ers appropriate to its owui department, and; no 
other.” ; 

I 

i 

2. Another reason that a tax cannot be allowed tp be 
imposed by the Legislative Branch of the Governrnent 
against the Executive Branch is that if the power were 
once conceded to exist, the Legislative Branch could arbi¬ 
trarily, and contrary to the law as pointed out, destroy, 
hinder, burden, regulate or interfere with the Execufive 
Branch, as the power to tax is the power to destroy. | 

I 

M ’Culloch V. Md., 4 Wheat. 316, 432. 

McGray v. U. S., 195 U. S. 85, 49 L. ed. 97. 

3. The tax is rendered invalid and unenforciblp as 

I 

applied to sales made to the General Supply Commit¬ 
tee, as, to allow Congress to tax such sales would directly 
diminish the amount of the appropriations made to the 
Executive Branch of the United States Governnlent, 
which appropriations are contemplated by the constitu¬ 
tion and laws based thereon to accrue in their entirety 
to the Executive Branch of the Government (R. S. 3678; 
31 U. S. C. A. 629, p. 309) (see ante), and are to be used 
by the Executive Branch to enforce the laws of i the 
United States and carry out the functions and duties of 
the United States Government. They are not intended 
to be used to pay taxes (Panhandle Oil Co. v. Mississippi, 
277 U. S. 218, 72 L. ed. 517) and any attempt to diminish 
the money appropriated to the running of the Executive 
Branch would be an invalid burden on it (Evans v. Gore, 
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253 U. S. 245, 64 Ij. ed. 887; Dobbins v. Erie County, 16 
Pet. 435, 450, 10 L. ed. 1022, 1027). 

“Sums appropriated for tbe various branches of 
expenditure in the public service shall be applied 
solely to the objects for which they are respectively 
made, and for no others.” 

R. S. Sec. 3678. 

31 U. S. C. A., Sec. 628, p. 309. 

4. The tax is unenforcible even if we separate the 
sales as to the Federal Government and the District of 
Columbia Government, as in either case Congress would 
be placing a burden on the Executive Branch of the Gov¬ 
ernment. 

(a) The sales to the Federal Government of course 
were made to the Executive Branch of the Govern¬ 
ment and are protected, as pointed out above. 

(b) The sales to the District of Columbia are likewise 
protected, as all the money raised by the District 
of Columbia in the form of general taxes or as a 
general appropriation from Congress is placed in 
the Treasury of the United States. 

20 Stat. 102, Act of April 23, 1924, 

This money being in the Treasury of the United States, 
a department of the Executive Branch of the Govern¬ 
ment, is only subject to being paid out by appropriation, 
it cannot be taken out by.taxation (see supra) nor can 
the present Act be construed to cause it to be appro¬ 
priated to pay this tax. 

34 Stat, 764, Act of June 30,1906, c. 3914. 

R. S. See. 3678. 
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“No act of Congress shall be construed to make 
an appropriation out of the Treasury of the United 
States * * * unless such Act shall in specific terms 
declare an appropriation to be made * * *.” | 

34 Stat. 764. I 

31 U. S. C. A., Sec. 627, p. 308. 

i 

5. This tax cannot be construed to be an appropria¬ 

tion of money by the Federal Government for the use of 
the District of Columbia. I 

I 

(a) The District of Columbia receives by direct appro¬ 
priation of Congress 40% of the money it needs to 
perform its municipal duties. 

20 Stat. 102, Acts of 1922, ch. 249. i 

(b) The tax collected on gasoline sales generally; are 
paid into the treasury of the United States he 
appropriated to the District of Columbia. 

Sec. 1 of Act of April 23, 1924. ! 

(c) An act cannot be held to be an appropriation vjith- 
out expressly declaring itself to be so, and the pres¬ 
ent one does not make an appropriation of Federal 
Government money. 

31 U. S. C. A., Sec. 627, p. 308, see supra, j 

I 

I 

_ I 

6. As the tax is a direct tax on the Federal Govlern- 
ment and on the District of Columbia Government, i and 
as each Government receives its appropriations from 
Congress, and as there has been no appropriation by 
Congress to pay this tax, it cannot be collected, because 
in the absence of an express appropriation out of the 
Treasury, there is no money available to pay the tax (see 
supra), and because money appropriated to providei for 

I 
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carrying out other government functions of the Federal 
Government and the District of Columbia Government 
cannot be used to pay the tax. 

K. S., Sec. 3678. 

31 U. S. C. A,. Sec. 628, p. 309. 

(B) A SUCH AS THE APPELUAXT CONTENDS THE INSTANT 

ONE IS, WOUED BE INVALID IN AT LEAST SO FAR AS IT SEEKS TO 
TAX THE TAXING POWER, AS TAXES ARE TO RAISE REVENUE AND 
REVENUE CANNOT BE RAISED IN SUCH FASHION. THEREFORE, THE 
PRESENT ACT IN SO FAR AS IT SEEKS TO TAX THE FEDERAL GOV¬ 
ERNMENT OR THE DISTRICT OF COLUMBIA GOVERNMENT IS UNEN- 
FORCIBLE. 

U. S. Constitution, Art. I, Sec. 8. 

26 R. C. L., 331. 

Rich V. Braxton, 158 U. S. 395, 39 L. ed. 1022. 

Von Brocklin v. Anderson, 117 U. S. 151, 29 L. 
ed. 845, 852. 

“Public property is not subject to taxation by the 
law of the State.” 

County, etc., v. Am. Emig. Co., 93 U. S. 125. 

Congress has power only to generally tax “to pay the 
debts and provide for the common defense and general 
welfare of the United States.” 

Constitution, Art. I, Sec. 8. 

(C) AS COXGKESS ACTHOBIZED AN’0 DIRECTED THE SECBETAKY 
OF THE TBEASCKY WITH THE AID OF THE GEKEBAL SDPPI-Y COM- 
MITTEE TO PREPARE THE SPECIFICATIONS, CONTRACT FOR AND 
PURCHASE THE GASOLINE INVOLVED IN THIS CASE, AND DIRECTED 
THE DISTRICT TO PURCHASE UNDER SUCH SPECIFICATIONS AND AS 
SUCH SPECIFICATIONS AND CONTRACT STIPULATED THAT THE GASO¬ 
LINE BE SOLD -'FREE OF THE DISTRICT OF COLUMBIA ROAD TAX" 
THE DISTRICT OF COLUMBIA CANNOT IMPOSE THE TAX ON SUCH 
SALES. 

The specifications and contract were in accordance 
with the authority and direction of Congress. 

41 U. S. 0.7(1) (2). 

44 Stat. 1333, Sec. 6. 
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By the Act of March 2,1927, 44 Stat. 1333, Sec. 6, Con¬ 
gress directed the District to purchase ‘‘in accordaince 
with the regulations and schedules of the General Sup¬ 
ply Committee.” 

I 

In the fall of 1927 the General Supply Committee made 
its “regulations and schedules” in regard to suppljting 
the District of Columbia with gasoline and it was tp be 
“free from the District of Columbia road tax.” 

i 

In the Appropriation Act of May 21, 1928, Congress 
repeated its directions to the District of Columbiai, in 
other words, affirming the specifications issued by' the 
General Supply Committee. 

As the contract was made under direction and author- 

( 

ity of Congress its provisions are binding on the dis¬ 
trict of Columbia Government. 

Parsons v. D. C., 35 App. D. C. 326 (see 
supra). 

I 

Having binding directions of Congress of a later pate 
than the Act itself providing that the tax shall not bp on 
the gasoline sales in this case, the District of Columbia 
cannot collect same, as the District of Columbia Govern¬ 
ment is not sovereign, but is absolutely under the con¬ 
trol of Congress. | 

i 

Metropolitan R. B. v. D. C., 132 U. S. l.| 

In Metropolitan Railroad v. District of Coluiribia, 
(supra), the historical changes in growth of the Disjtrict 
of Columbia are traced. The Court points out that |it is 
a municipal corporation by virtue of the Act of Con¬ 
gress, but denies that it has any sovereignty, and Com- 


I 

i 

I 


i 
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pares it somewhat in the same position as a City within a 
State bears to that State. The Court said: 

^‘It is undoubtedly true that the District of Colum¬ 
bia is a separate political community in a certain 
sense, and in that sense may be called a State; but 
the sovereign power of this qualified state is not 
lodged in the corporation of the District of Columbia, 
but in the Government of the United States, Its 
supreme legislative body is Congress. The subordi¬ 
nate legislative powers of a municipal character 
which have been or may be lodged in the city cor¬ 
porations, or in the District Corporation, do not 
make these bodies sovereign. Crimes committed in 
the District are not crimes against the District, but 
against the United States. Therefore, whilst the Dis¬ 
trict may, in a sense, be called a State, it is such in a 
very qualified sense.” 

CONCLUSION. 

In consideration it is respectfully submitted that the 
demurrers to the Pleas were properly overruled, and 
that the judgment of the Court below should be affirmed 
because: 

I. The District of Columbia is estopped to claim the 
tax, as The American Oil Company, upon the faith of the 
specifications and the contract, sold the gasoline free of 
the tax to the District of Columbia. 

II. The gasoline delivered to the United States and 
to the District of Columbia was never intended to be and 
was never subject to the taxing power of the District of 
Columbia, or of Congress while legislating for the Dis¬ 
trict of Columbia, as it was in interstate commerce. 

in. The gasoline sold to and used by the United 
States and the District of Columbia is not subject to 
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the District road tax, as the tax is a tax upon the ultimate 
consumer for the privilege of using the roads of the Dis¬ 
trict of Columbia and is not a franchise, occupation or 
excise tax on the dealer, and these bodies are not liable 
for such tax. 


IV. The District of Columbia gasoline road tax Ex¬ 

empts the United States and the District of Columbia 
from its operation, and gasoline sold to these bodies is 
not subject to the tax. I 

V. Congress did not intend to tax gasoline sold to the 
District of Columbia or to the United States. 


VI. Congress did not have power to impose nor ^he 
District of Columbia to enforce a tax upon the United 
States or the District of Columbia for the gasoline bought 
or used by such bodies. 


Eespectfully submitted, 
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PBELIMINABY STATEMENT 

1 

] 

The United States Attorney, acting on instruc¬ 
tions of the Attorney General of the United States, 
sought and obtained July 8,1929, leave of Court to 
file a brief in this case as amicus curm. The reason 
for this somewhat extraordinary action of tHe 
United States in seeking and obtaining leave of 
Court to participate in litigation between the Dis¬ 
trict of Columbia and a private corporation sued' 
for taxes is, as hereinafter shown, that the interests 
of the United States will be affected by the conclu¬ 
sions reached by this Court in the matter. 

STATEMENT 

Accepting as correct the statement of facts ip' 
the briefs of the appellant and appellee, it will bfe 

(1) i 
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readily apparent that if the appellant is successful 
in securing a reversal of the decision of the court 
below, the Federal Government will be required to 
either pay the appellee and/or competing oil com¬ 
panies, in addition to the market price for gasoline, 
a sum equal to the gasoline tax of the District of 
Columbia and then sue the District for refimd 
thereof or itself purchase and import the gasoline 
into the District of Columbia, where same may be 
made available for Federal instrumentalities enu¬ 
merated in the pleadings. (R. 10-12.) If possible, 
both of these alternatives are to be avoided. 

THE QUESTION 

Did Congress impose in the act of April 24, 1924, 43 Stat. 

106, a tax on gasoline purchased for the official use of 

the United States in the District of Columbia? 

It is settled beyond doubt that the States may 
not impose a tax on gasoline purchased by the 
United States for its ofi&cial use. See Panhandle 
Oil Company v. Mississippi, 277 U. S. 218, applying 
the constitutional principle annoimced as early as 
McCulloch V. Maryland, 4 Wheaton 316. See also 
Grayhurg Oil Company v. Texas, 278 U. S. 582, re¬ 
versing without opinion 3 S. W. (2nd) 427. This 
constitutional principle prevents a State from tax¬ 
ing a Federal-owned corporation, Clallam County 
V. United States, 263 U. S. 341, or a Federal-created 
corporation. First National Bank v. Hartford, 273 
U. S. 548. 
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It is unnecessary at this time to determine 

i 

whether under section 8, Clause 17, of the Consti¬ 
tution, there is any constitutional obstacle to Con¬ 
gress, in legislating for the District of Columbia,; to 
impose a tax on gasoline purchsed by the United 
States for its official use in said District unless it'be 
first determined that the act of April 24,1924, when 
properly construed did impose such a tax. We 
think it did not. i 

Aside from the judgment of the court below, the 
only direct precedents in the matter appear to he 
two decisions dated August 16, 1926, and April 21, 
1927, of the Comptroller General of the United 
States, to the effect that said act of April 24, 1924, 
did not impose a tax on gasoline purchased for the 
official use of the United States in the District ajid 

I 

that appropriations made for the support of the 
Federal government were not available for the paty- 
ment of such taxes. Copies of said decisions aire 
printed as Appendices A and B hereto. Of course, 
the failure of Congress to make appropriations 'to 
pay the taxes would not necessarily be controlliiig, 
but it is highly persuasive that Congress did hot 

i 

intend in the 1924 act that the United States should 
pay the taxes. It would be a most anomalous pro¬ 
cedure for Congress to refrain for approximately 
five years in providing any funds with which the 
Federal activities in the District could pay the thx 
on the gasoline consumed by them had it been tjie 
intention of the 1924 act that such tax should be 
paid. 
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Except for the decision of the Comptroller 
General, we must turn to the statute and, in the lan¬ 
guage of the Supreme Court of the United States in 
Rogers v. United States, 185 U. S, 83, the “case in¬ 
volves a mere question of statutory construction.” 
The statute is printed as an Appendix to the brief 
for the appellant, pp. 11-17. The first thing to be 
noticed in that nowhere therein is it mentioned that 
the United States is to pay tax on motor-vehicle fuel 
sold within the District of Columbia or, what is 
equally important, on gasoline stored in Virginia 
and delivered by the contractor to the United States 
in the District of Columbia in wholesale quantities, 
that is, in tank wagons. (R. 5-6.) 

The applicable rule of construction is stated in 
36 Cyc. 1171,1172 as follows: 

Construction as including or binding the 
Government. —The State, or the public is 
not to be considered as within the purview 
of a statute however general and compre¬ 
hensive the language of such act may be 
unless expressly named therein, or included 
by necessary implication. This doctrine ap¬ 
plies with especial force to statutes by which 
prerogatives, rights, titles, or interests of the 
State would be divested * * *. 

Among the number of English, State, and Federal 
cases cited in the footnotes in Cyc. in support of 
this principal is the early case of Savings Bcmk v. 
United States, 19 Wall. 227-241, where the court 
said in answer to a contention that the statute in 
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that ease afforded an exclusive remedy of the 
United States that— | 

* * * prohibitions, if any, either 

express or implied, contained in the enact¬ 
ment of 1866, are for others, not for the gov¬ 
ernment. They may be obligatory upon tdx 
collectors. They may prevent any suit at 
law by such officers or agents. But they are 
not rules for the conduct of the State. It lis 
a familiar principle that the King is not 
bound by any act of Parliament unless he be 
named therein by special and particular 
words. The most general words that can be 

I 

devised (for example, any person or persons, 
bodies politic or corporate) affect not him in 
the least, if they may tend to restrain pr 
diminish any of his rights and interests. He 
may even take the benefit of any particular 
act, though not named. The rule thiis 
settled respecting the British Crown is 
equally applicable to this government, afid 
it has been applied frequently in the dif¬ 
ferent States, and practically in the Federal 
courts. It mav be considered as settled that 
so much of the royal prerogatives as 
belonged to the King in his capacity of 
parens patriae, or universal trustee, enters 
as much into our political state as it does 
into the principles of the British con¬ 
stitution. (Page 239.) 

In addition to the failure of the act of 1924 to 

( 

mention the United States as being liable for tbe 
payment of gasoline tax in the District of Columbia 


I 
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and the application of the foregoing principle of 
statutory construction that a statute is not to be 
held binding on the sovereign unless “named there¬ 
in by special and particular words,” there is for 
consideration in support of the construction that 
the said statute was not intended to and did not im¬ 
pose the gasoline tax on the United States, sections 
13 and 14 of the act as follows: 

Sec. 13. That all motor vehicles owned and 
officiallv used bv the United States or bv the 

•> V 4 

District of Columbia shall carry registra¬ 
tion tags of the same character and the 
operator of any such motor vehicle shall be 
subject to the same regulations and provi¬ 
sions as apply to all other motor vehicles 
operated within the District of Columbia, all 
such registration tags and all registration 
certificates to be furnished without charge. 

Sec. 14. That when under authority of law 
gasoline or other motor-vehicle fuel is sold 
by an agency of the United States within the 
District of Columbia, for use in privately 
owned vehicles, such agency of the United 
States shall, by agreement with the Commis¬ 
sioners of the District of Columbia, arrange 
for the collection of the tax of 2 cents per 
gallon herein authorized to be imposed, and 
for accounting to the collector of taxes of 
the District of Columbia for the proceeds of 
such tax collections. Sc-C 6^ L 

Can it be argued with any degree of (truth, that 
the act of 1924 intended to tax the gasoline used by 
the United States in the District of Columbia and 
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at the same time specifically provide that motdr- 
vehicle tags used on official vehicles should be fi|ir- 
nished by the District free of charge and that regis¬ 
tration certificates to operators of such vehicles 
should likewise be furnished free of charge ? Under 
the law the District of Columbia is required to pur¬ 
chase and supply motor-vehicle tags and registra¬ 
tion certificates to operators of motor vehicles yet 

_I 

the District must render such services to the Fed¬ 
eral Government free of charge. How can it I be 
insisted that the District is to derive a benefit in 


the form of taxes on gasoline used in Federal Ve¬ 
hicles when the District is not required to render 
any service to earn the tax and when the tax wojild 
far exceed the comparatively insignificant fees for 
motor tags and registration certificates which the 
law safeguarded the United States from paying? 


Furthermore—and in addition to all this—the 
j 1924 act specifically provided, in section 14 that |the 
I United States should collect the District tax on all 

A 

gasoline sold by the Federal Government in the 

District of Columbia for use in privately owfied 

vehicles; that is, sales at Army, Navy and Marine 
\ \ 

I Corps commissaries and pay the collected tax oyer 

j to the District. If. appellant is correct in its cbn- 

tentipn,..there would have been no necessity for sUch 

a provision in the law., If the United States is ire- 

' quired to pay the tax on the gasohne imported ibto 

\ the District, then the tax on the gasoline wojuld 

I have been paid before the Government sold it for 

; use in privately-owned vehicles and the only qiies- 

73253—29 - 2 
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tion involved would be one whether the Government 
collected enough for the gasoline so sold, enough 
to reimburse it for tibe price paid for the gasoline 
plus the District tax. That is a question in which 
the District would not be concerned. Any other 
conclusimi would necessitate the purchaser of gaso¬ 
il line at an Army Com^^ for instance, paying 
thie ’ Distnct tax on the iSolinie purchased 
I by him—once in reimbursement of the United 

.. ...... - Vv->... • ^ 

• States Jor tjte tax paid by it and^pn^e in payment 
3 of tax to the United States for delivery to the 
I District. It is not believed that the 1924 act con- 

t 

; templated either such an absurd conclusion or 
double taxation. 

It will be noted that the 1924 act, in section 1, 
imposed the tax on gasoline “sold or otherwise dis¬ 
posed of by an imiwrter or used by him in a motor 
vehicle operated for hire or for commercial pur¬ 
poses.” The gasoline brought into the District of 
Columbia for which present suit is brought to col¬ 
lect the tax thereon was not brought by the im¬ 
porter into the District of Columbia to be sold for 
use “in privately owned vehicles” or to be used 
“in a motor vehicle operated for hire or for com¬ 
mercial purposes.” In the second place it is fur¬ 
ther to be noted that the gasoline is not sold to a 
person such as “ individual, partnership, corpora¬ 
tion and association,” as defined in section 2 of the 
act as purchasers of gasoline. Th^ t^y; iTnpnsprH 
x)n the importer only in foimr-fcar 
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that it is a eonsmner’s tax to be passed on to the 
d(llistiiaer thr prb^^ that the consumer may, 
"lindbr eertaih" circumstances (as provided in sec¬ 
tion 10 of the act) submit a claim to the collector 
of taxes for the District for refund of the tax paid 
by the importer. The case is a much stronger ohe 
for a consumer’s tax than was the ease in The Pas¬ 
senger Cases, 7 Howard, 283, where the tax was 
laid on the master of the ship for each passenger 
and Chief Justice Taney said: 

i 

The character of the transaction can not 
be misunderstood. If the alien chooses to 
remain on board, and to depart with the ship, 
or in any other vessel, the captain is not Re¬ 
quired to pay the money. Its payment is tjhe 
condition upon which the state permits the 
alien passenger to come on shore and mingle 
with its citizens and to reside among theim. 
He obtains this privilege from the state by the 
payment of money. It is demcmded of the 
captain, and not of every separate passem- 
ger, for the convenience of collection. But 
the burden evidently fails on the passenger; 
and he in fact pays it, in the enhanced pr^ce 
of his passage, or directly to the captain, be¬ 
fore he is allowed to embark for the voyage. 
The nature of the transaction and the ordi¬ 
nary course of business show that this mpst 
be the case. (P. 465.) I 

In addition to the foregoing, there is for consid¬ 
eration in arriving at the intent and meaning of the 
1924 act the fact pointed out by the Comptroller 
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General in bis decision of April 21, 1927, to the 
President of the Board of Commissioners, District 
of Columbia, that this tax act of 1924 is in pari 
materia, so far as the United States is concerned, 
with all other taxing statutes which exempt from 
taxation for the benefit of the District of Columbia 
United States property located therein and pro¬ 
vides in lieu thereof that there shall be appropri¬ 
ated from general fimds in the United States Treas¬ 
ury a pro rata of funds necessary for the expenses 
of the District of Columbia Government. See sec¬ 
tion 1 of the act of June 29,1922,42 Stat. 668, which 
provides that annually from and after July 1,1922, 
40 per centum of the expenses of the District of 
Columbia shall be paid from funds in the United 
States Treasury. 

There is no more reason for the United States 
providing in the 1924 statute that the gasoline con¬ 
sumed by the Federal Government in the District 
of Columbia should be taxed by said District than 
there would be for providing that the public build¬ 
ings and other property belonging to the Federal 
Government in the District of Columbia should be 
likewise so taxed. It is a matter of common knowl¬ 
edge that not since the establishment of the District 
of Colmnbia has the United States imposed a tax 
on Federal property in the District of Columbia for 
the benefit of said District or as a share in the up¬ 
keep of the Government, but on the contrary it has 
uniformly appropriated from public funds in the 
Treasury a certain per centum of the total amount 
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I 

required for the expenses of the District Goverh- 
ment. It would seem to certainly require plain and 
unambiguous language in the 1924 act to create a 
departure from this long-settled procedure. : 
There is for further consideration in this connec- 

I 

tion section 3678, Revised Statutes, which provides 
that: 

All sums appropriated for the various 
branches of expenditure in the public service 
shall be applied solely to the object for which 
they are respectively made, and no others.; 

Notwithstanding that Congress has appropriated 
, from time to time since 1924 for the expenses bf 
5 the various activities of the Federal Government 
\ in the District of Columbia, the appropriation acts 
I will be searched in vain for any indication that the 

y ! 

i funds thereby appropriated could be used for pay- 
' ing the District of Columbia tax on gasoline pi^- 
I chased for the official use of the United States, lit 
f would be most singular—if it were the intention;of 

f I 

the 1924 act to tax such gasoline—for Congress;to 
fail for approximately five years in providing 
funds for the payment of the tax on the gasoline. | 

CONCLUSION I 

i 

It is respectfully submitted that the 1924 act did 
not impose a tax on gasoline purchased for the of¬ 
ficial use of the United States in the District of Co¬ 
lumbia and that any conclusion of the Court in the 
present case that the contractor is subject to the 
tax on any of such gasoline as was sold to the United 
States would result in increasing the price of the 
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gasoline to be purchased to the United States by 
the amount of the District tax. It would also raise 
the constitutionality of the 1924 act which is to be 
avoided if possible. Adkins v. CMldren^s Hospital, 
261 U. S. 525. 

Respectfully submitted. 

Leo a. Ro\t:k, 

United States Attorney. 

JoHX AY. Fihelly, 

Assistant United States Attorney. 

O. R. McGuikE;, Attorney, 
Attorneys for the United States. 


Appendix A 

COMPTEOLLER GENERAL OF THE UNITED STATES, 

Washington, Aug. 16,1926. 
The Honorable the Postmaster General. 

Sir: There has been received your letter of May 
3, 1926, referring to Circular No. 20 of this office 
containing a compilation of State laws governing 
the sale and use of gasoline or other liquid motor 
fuels with instructions for securing refunds of 
amounts due the United States on account of State 
taxes included in the prices paid for gasoline for 
use of the Goveinment and requesting decision 
whether action should be taken by your depart¬ 
ment to secure refunds of amounts paid to the Tax 
Collector of the District of Columbia, under the act 
of April 23,1924, 43 Stat. 106, as taxes on gasoline 
purchased and used in the motor-vehicle service of 
the AYashington City Post Office. 

Section 2 of the Act of April 23,1924, defines an 
“importer’’ as “any person who brings into or who 
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produces, refines, manufactures, or compounds ip 
the District of Columbia motor-vehicle fuel to be 
sold or otherwise disposed of by him or to be used 
by him in a motor vehicle operated for hire or foi* 
commercial purposes.” Said section also defines ^ 
“person” as including an “individual, partnership, 
corporation, and association.” It is a well-recog¬ 
nized canon of statutory construction that a law to 
bind the sovereign must refer specifically to the sov¬ 
ereign and particularly is this true as to the taxipg 
statutes of the District of Columbia, for it has been 
the long-settled policy of the Congress not to tax 
United States property in the District of Colmnbia 
and to appropriate the taxes less the expenses, etc?., 
of collection to the support of the District of Colupi- 
bia. Instead, it has appropriated from the general 
fund of the United States Treasury large sums to, 
or a proportionate share of the expenses of, the Di|s- 
trict of Columbia government. It was probably in 
recognition of this policy that Congress did not 
include the United States in its definition of either 
“importers” or “persons” as used in the motbr 
fuel tax law of April 23,1924. I 

Not only did Congress omit to include the Unit^ 
States in its definitions of “importer” or “personi,” 
but Sections 13 and 14 of the statute specifically 
provide: ! 

“Sec. 13. That all motor vehicles owned abd 

I 

officially used by the United States or by the Dis¬ 
trict of Columbia shall carry registration tags |of 
the same character and the operator of any sfich 
motor vehicle shall be subject to the same regula¬ 
tions and provisions as apply to all other moior 
vehicles operated within the District of Columbia, 
aU such registration tags and all registration cer¬ 
tificates to be furnished without charge. 
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“Sec. 14. That when under authority of law 
gasoline or other motor-vehicle fuel is sold by an 
agency of the United States within the District of 
Columbia, for use in privately owned vehicles, such 
agency of the United States shall, by agreement 
with the Commissioners of the District of Colum¬ 
bia, arrange for the collection of the tax of 2 cents 
per gallon herein authorized to be imposed, and for 
accounting to the collector of taxes of the Dis¬ 
trict of Columbia for the proceeds of such tax 
collections.” 

While the Government owned and officially op¬ 
erated motor vehicles are required to carry regis¬ 
tration tags, such tags are to be furnished without 
charge, and it is only the operators of such vehicles 
who are subjected to the same regulations and pro¬ 
visions as apply to privately owned vehicles. Also, 
while the statute requires the United States or its 
agencies to collect the tax of two cents per gallon 
on motor-vehicle fuel sold “for use in privately 
owned vehicles” nothing is stated with reference to 
collecting taxes on the motor fuel used in its pub¬ 
licly operated vehicles. The only reasonable con¬ 
clusion is that the Government is not required to 
pay a tax thereon and is entitled to refund of any 
taxes paid by an importer on motor fuel purchased 
and officiallv used bv it. 

While the statute imposes the tax on the importer 
for the gasoline sold or otherwise disposed of in 
the District of Columbia, such imposition appears 
to have been made only for ease in collection, for it 
recognizes that the tax is a consumer’s tax by the 
provision in Section 10, authorizing the purchaser, 
under certain circumstances, to apply to, and obtain 
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from the Tax Collector refund of the taxes paid oii 
gasoline or motor fuel purchased by him. Further*- 
more, the United States is the ultimate consumer of 
the gasoline purchased from the tanks of the vend¬ 
ors located at Eosslyn, Virginia, and the fact thajt 
the motor fuel is delivered to the Government in the 
District of Columbia imposes no more liability for 
the taxes thereon than would result from purchase 
at any other point distant from the District of Co¬ 
lumbia, but with f. 0 . b. delivery at Washington, oir 
than is imposed on a driver of a privately owned 
vehicle for taxes on the gasoline purchased by hirh 
outside of the District of Columbia, and brought 
therein in the tank of his automobile. 

Answering your question specifically, you are ad¬ 
vised that demand should be made on the Tax Col¬ 
lector of the District of Columbia for a refund df 

r 

taxes collected on deliveries of motor fuel for offi¬ 
cial use in the motor-vehicle service of the Wash¬ 
ington City Post Office. 

Eespectfully, | 

(Signed) J. E. McCael, ' 
Comptroller General of the United States. \ 


Appendix B I 

I 

Comptroller Gexeral I 

OF THE United States, 

Washington, April 21, 1927. ' 
The President Board of Commissioners, District 
OF Columbia. 

Sir : There has been received your letter of April 
2,1927, transmitting a report dated March 29,1927, 
of the Auditor for the District of Columbia to the 
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Board of Commissioners relative to a request, in 
accordance with decision of this olB&ce dated August 
16, 1926, of the City Postmaster to the collector of 
taxes of the District of Columbia for $3,637.38 as 
refund of a tax of 2 cents per gallon paid on 181,- 
869 gallons of gasoline purchased and used in motor 
vehicles of the city post office during the period 
from July 1, 1925, to June 30, 1926. You request 
decision “as to the points raised by the Auditor,” 
which are to the effect that the United States is not 
entitled, under the act of April 23, 1924, 43 Stat. 
106, to the requested refund of gasoline taxes. 

The decision of August 16, 1926, was written 
after the most careful consideration of the ques¬ 
tions involved. The Auditor has advanced nothing- 
in his memorandum of March 29, 1927, authorizing 
or justifying a modification of the conclusions 
reached in that decision. The act of April 23,1924, 
supra, does not, as suggested by the Auditor, evi¬ 
dence an intention of the United States to tax itself 
for the benefit of the District of Columbia on gaso¬ 
line used in its public vehicles. Whether Congress 
may impose such a tax on the United States is not 
necessary to determine. The recognized rule is that 
the Government and its instrumentalities are not 
taxable. The United States provides a stipulated 
sum as its share of the expenses of the District of 
Colmnbia (fiscal year 1927, act May 10, 1926, 44 
Stat. 417), and there may not indirectly be added 
thereto further sums and in appreciable amounts as 
would result and appears in the present contention. 
It is not conceivable that a statute which fails to 
mention the United States in anv of its eighteen 
sections as being liable for the tax evidences such 
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ciii intention, particularly when, as pointed out in 
the decision of August 16, 1926, sections 13 and 14 
of the act required registration tags and certifi¬ 
cates used on Government vehicles to be furnished 
without charge and specifically required govern¬ 
mental agencies selling gasoline to private consum¬ 
ers to collect the tax from such consumers and tuim 
it over to the collector of the District of Columbia. 

This taxing act is in pari materia, so far as the 
United States is concerned with all other taxing 
statutes which exempt from taxation for the benefit 
of the District of Columbia United States propeifty 
located therein and provide, in lieu thereof, tliat 
there shall be appropriated from general funds jm 
the United States Treasury a pro rata share of the 
funds necessary for the expenses of the District'of 
Columbia Government. The State Governmeiits 
are without constitutional power to tax Federal 
property or activities for their benefit and it woijild 
require express language on the part of Congress 
to permit the District of Columbia Government! to 
do that which the States can not do in the taxation 
of the property or activities of the United States. 

The Auditor suggests that there is no appropria¬ 
tion or other fund available from which the refund 
requested by the Postmaster can be made. ; 

In view of the apparently large amounts tiiat 
have heretofore been paid, and for which there 
appears no adequate fund under which to make Ire- 
fund—the Commissioners ai*e requested to diriect 
the Auditor of the District of Columbia to report 
to this office at once all claims now filed for refunds 
to the United States and thereafter from time to 
time monthly report such further claims filed for 
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refunds arising prior hereto, so that the same may¬ 
be reported to Congress for debiting against such 
revenues of the District of Columbia as it may- 
designate. 

The proper action should be taken to avoid future 
collections on Government purchases. 

Respectfully-, 

(Signed) J. R. McCael, 
Comptroller General of the United States. 
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